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CASES DETERMINED 

BY THI£ 

SUPREME COURT OF NEW BRUNSWICK 

IN 

HILARY TEKM XXXV VICTORIA 



McKAY et al r. THE COMMERCIAL BANK OF NEW i872. 

BRUNSWICK.! 

Fraudulent Kepreaentation — Poicer of Bank Manager to bind Stockholders. 

Li. residing in St. John, drew bills of exchange on plaintiffs at LivcrpooU which 
thex accepted for the accommodatJon of the defendants, who agreed to guaran- 
tee the payment of them at maturity : these bills would fall due on the 2nd 
Sept.. 1868. On the 11th August, U drew other bills on the plaintiffs, also for 
the defendants' accommodation. The plaintiffs received L's letter advising the 
drawing of these bills on the 24th August, and not having at that time received 
funds from the defendants to take up the bills falling due on the 2nd Septem- 
ber, telegraphed to L that unless those funds were sent they would not accept 
the bills drawn on the 11th August. At this time L had become insolvent and 
left the Province, having assigned his property to trustees for the benefit of his 
creditors. The trustees received the plaintiffs' telegram, and took it to the 
cashier of the Bank who knew that L. had absconded, and an answer was sent 
to the plaintiffs by cable, in the name of L..* stating that funds had been sent by 
the last mail, which was the fact. In consequence of this answer the plaintiffs 
accepted the bills drawn on the 11th August and were obliged to pay them, L. 
not having shipped cargoes of lumber as he agreed. The telegram sent to the plain- 
tiffs was in the handwriting of one of L's trustees, but was sent to the telegraph 
ofllee by the cashier of the Bank, and the cost of transmitting it charged to L. 
in the Bank books. The cashier swore that it wa.s aent by direction of the Presi« 
dent of the Bank, but he, and also the Directors, denied all knowledge of it till 
several months afterwards, and after the cashier had become a defaulter and 
absconded. 

Held, in an action against the Bank for falsely representing by the telegram that 
L*. was in St. John, whereby plaintiffs were induced to accept the bills, (per 
ALLBN and Pisheb, J J., Wkldon, J. dissentiente.) That answering the telegram 
addressed to L. was not within the scope of the cashier's duties, and therefore 
that it should have been left to the Jury to find whether the answer was sent by 
the authority of the Directors; and quaere whether the Stockholders would be 
liable even if the Directors had authorized it. 

P«r Wbldon, J.. That as the telegram to L. related to the payment of the bills of 
exchange in which the Bank was interested, the caphier had authority to answer 
it. and the defendants were liable for his false representation. 

A wltofM may be asked in his examination under a commission to state the con- 
tents of a paper, without the paper being produced ; but the answer will not be 
available on the trial unless the loss of the original is shown or a notice to pro- 
duce has been given, and it thereby becomes admissible as secondary evidence. 

Ttioush a commission addressed to four commissioners or any two of them at Uver- 
pool, Bnglaad, may be irregular, because of its not appearing to be for the 
ezamlaation of witnesses out of the Province, the irregularity is waived by the 
party soekinc to take advantage of it, having attended before the commssioners 
aad eroes-ezaminod the witness, without making an objection. 

iCf fled on appeal to the Privy Council, and Judgment reversed: See L. R. 5 * 
O. C. ttd. 

1 UN.B.tL 



2 CASES IX THE SUPJtEME COIJKT. 



1872. rr 



Tliis was an action for false representation, tried at the St. 
mackay Joim Circuit, in January 1871, before \Velix)N. J. 

Commercial Tlie declaration stated that before and at the time of commit- 
New ting the grievances, the plaintiffs carried on tlie business of Com- 

Bbunbwick. mission and Tinil>er Merchants, at Liverpool in England, and did 
in the course of such business, from tijne to time accept bills of 
exchange drawn upon them by i)arties resident in the Province of 
New Brunswick and elsewjiere: that before the time, &c., one 
Bartlett Linglev, had carried on and been engaged in the business 
of shipping Timber and Lumber from New Brunswick to Liver- 
])ool, and sending such shipment to the ])laintiffs for the purpose 
of sale, and in drawing l)ills of exchange upon the plaint i Its against 
the value of .such cargoes, which lull of exchange were negotiated 
and sold to the defendants, the Commercial Bank, and the said 
Bank had from time to time made advances on account of said 
bills of exchange to Lingley. That before the committing of the 
grievances, &c., it had been agreed between the Bank and Lingley, 
that Lingley should draw bills of exchange from time to time on 
the plaintiffs for the benefit and accommodation of the Bank, and 
that they should guarantee 'the plaintiffs that if they did accept 
such bills, the Bank would provide them w^ith funds to pay the 
bills when they liecanie due; that in pursuance of such agreement, 
Lingley did from time to time draw bills of exchange on the 
plaintiffs for large sums of money &c., for the benefit and accom- 
modation of the Bank, and the Bank had given to the plaintiffs 
guarantees and undertakings to furnish them with funds to pay 
such bills of exchange as they matured, and on consideration of 
such guarantee, and at the request of the Bank, the plaintiffs did 
accept such bills of exchange, and deliver them so ac*i*ijpted to the 
agents of the Bank of England. That on the 11th August, 1868, 
in pursuance of such arrangement and at the recjuest of the Bank 
Lingley had drawn certain bills of exchange on the i)laintiffs to the 
amount of £10,000, for the benefit and accommodation of the 
Bank, and had delivered them to the Bank to be forwarde<l for 
acceptance to the plaintiffs, that afterwards, on the 24th August, 
th(» last mentioned bills of exchange were presented to the plain- 
tiffs for acceptance by the agents of the Bank; that the plaintiffs 
not having at that time received any moneys or funds to pay thc^ 
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amount of certain acceptances of the plaintiffs falling due on tlie __J^^?i___ 
2n<l September, then .next, pursuant to the guarantee and mackay 
undertaking of the Bank, and accepted for their accommodation commercial 
and the accommodation of Lingley, declined to accept the said bank ob 
bills of exchange so presented, and afterwards, on the said 24th brunsvtick. 
August, despatched and forwarded by the Atlantic Telegraph 
Cable, a message, or telegram addressed to Lingley at St. John, 
in the following words: — "If not remitted guarantee two due 
second September, will refuse all advised eleventh," which said 
telegram, afterwards, on the day and year aforesaid at the City of 
St. John, was received and came into the possession of the defen- 
dants; and the defendants, well knowing that Lingley had left St. 
John, biit intending to deceive the plaintiffs and to induce them 
by false pretence to accept tlie said ])ills of exchange so presented, 
and to induce the plaintiffs to believe that the message thereinafter 
mentioned was sent l)y Lingley, falsely and fraudulently forwarded 
by the Atlantic Telegraph Cable, a certain message purporting to 
be a reply to the said message sent by the plaintiffs, which 
mes>sage or reply was in the following words: — "Mackays, I^iver- 
pool, sent last mail, Lingley,^' — and purporting: to be sent by the 
said B. Lingley, whereas, in fact, Lingley was not then in St. John, 
nor ever received the said first mentioned message, or made any 
reply thereto, all which said premises were woU known to the 
defendants. That the j)laintiff8 afterwards on the 25th August, 
in the year aforesaid, at Liverpool received the said telegram so 
^«ent by the defendants, and relying upon, and confiding in the 
truth and genuineness thereof, and believing that it had been sent 
by Lingley, were thereby induced to, and did accept the said bills 
of exchange so presented to them amounting to the sum of 
£20,000$ which but for the receipt of the said telegram, and 
believing in it;s genuineness, they, the plaintiffs would otherwise 
not have done. That afterwards, on the 28th November, in the 
said year, when the said bills of exchange so accepted became 
due and payable, the plaintiffs were unable to pay the same, and 
the defendants did not provide the plaintiffs with funds to retire 
the same, but wholly neglected and refused so to do: and the 
plaintiffs by means thereof and by reason of ac(^epting the said 
bilk of exchange, were obliged to. and did suspend payment and 



^ CASKS jx THE sri>in:MK (M)rirr. 

^872. ^eomproniisi' with Ihcir creditors, and llinvby thrir busiiu'.-s as 

Mackay mcrclmnts, iind llioir t rcdit and standincr woiv <rri*atlv inimvd and 
COMMERCIAL <^i^*'^tioy(*d, »uul lliov otherwise snstaini-d «rn.at darna^v. 
.Bank of 

New The l\.ij()win^ wore the material facts of the case: — 1'he plain- 

BRUN8WICK. tiffj, ^^.^,j.^, nuTehants, residing at Liver))f)oK and for .several years 
liad been in tlie habit of receiving shipments of deals from P>artlet 
Lingley, of St. John, to sell on commission — he drawin*' bill- of 
exchange nixm them in favor of the defendants— the Conmiorcial 
Bank. During the year 18()7-8 I.ingley had given tlie Bank, 
aecomm<H]ation exchange, drawn on the plaintiffs, the payment 
of which the Bank undertook to guarantee. On the KUh June, 
18()8, Lingley drew upon the plaintiffs, and endorsed to the Iknk 
four bills of exchange against cargoes shipped, amounting to 
£5,000 and one bill for £2,000 for general account, and the Bank 
guaranteed the payment of them at maturity. Thi> guarantee 
was sent to the i>laintiffs by Lingley when he advised tliem of the 
drawing of the bills. The bills were a^'cepted by the plaintitfs, 
and negotiated by the Bank through their agents, (Myn, .\rills 
(Sr Co., of Ivondon, and the £2,000 bill would fall due on the 2nd 
September. By the mail which left St. John for England on 
the 11th August, 1SG8, Lingley wrote to the plaintiffs that he 
had drawn upon them in favor of the Bank, seven bills of ex- 
change, amcmuting to £3,750, ]>urporting to lx» on account of 
cargoes of de^ls. This letter reaclunl Liverpool on the 24th 
August. The bills had been sent by the Bank by the same mail, 
to Glyn, Mills & Co., in I^ndon, and would probably be presented 
to the plaintiffs for aa-eptance within a few days. No remittance 
having Ixjon sent by the mail of the 11th August to take up the 
bills guarantt»od by the Bank on the KJth June, and falling due 
the 2nd September, the plaintiffs, on the 34th August, sent the 
following telegram to Lingley in St John: — ''If not remitted 
guaranteed two due second September, will refuse all advised 
eleventh.'' This teh^gram was received in St. John, at 10.30 
a, m., on the eame. day. Several days before this, Lingley had 
become insolvent, and left the country — having assigned all his 
property to his brother, Lewis Lingley, and one J. Travis, in 
trust for the benefit of his creditors. 

Lewis Lingley received the plaintiffs' telegram, took it to tlie 
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Coniinercial Bank and ^licwocl it io Sancton the Casliicr, who i872. 

asked him to h^av<' it for a short lime. lit' U»ft it al the I)ank mackay 

ahf>iit an hour, when he called and got it a»{ain. Ahout 1*^ oVlcK'k com>ierciat. 

tlie same clay, (24ili Angust) the me>sentrer of the Bank, wliose bank of 

business it was to deliver letters, tele<rrams &c.. took to the tele- bri:j,,s,^ick. 
o:raph office, in St. .lohn. a paper or t(^leirraphic message, in the 
fidlowing words: — 

'To Mackays, Liverpool, — sent last mail. Linulky." 

This was sent by cable to the plaintifTs at Iiiver])ool, and was 
received by them on the evening of the same day. This paper, 
pent from the Hank to the Telegraph Office. A\as proved to be in 
the handwriting of Travis, one of Lingley's trustees. The mes- 
senger stated that he got it either from the Cashier or the Presi- 
dent of the Bank, he could not recollect which ; and it was ])roved 
that the charge for sending it to Liverpool (^'^o) was paid at the 
time tlie paper was delivered at the Telegra[)h Office. '^^Fhis sum 
was charged against LingUy in the books of the Baidx on that 
day, thus: — "Telegraph to Mackay, Liverpool. $25." The clerk 
who paid the money and made the entry, stated that he would not 
have done so without authoritv. and he thought it was done bv the 
direction of Sancton. 

Before, and at the time this telegram was sent to the plaintiffs, 
Lingley\s trust-deed had been lying, in the Bank, awaiting their 
execution, and it was executed in the afternoon of the 24th 
August, — a meeting of the Directors having b(x>n held on tliat 
day relative to their transactions with Lingley — he being largely 
indebted to the Bank. Rv the trust-deed, the Bank received cer- 
tain property from Lingley, an<l released him from all liability. 

The bills drawn on the ])laintiffs on the 11th August were pre- 
sented to them on the 25th — the day after the* receipt of the 
telegram from St. John, and accepted by them. For two of these 
bill?, one for £300, and the other for £1,250, no cargoes were 
eent, and the plaintiffs were obliged to i>ay them. 

There was conflicting evidence whether the telegram was s(»nt 
to the plaintiffs by the order of the Direijtors of the Bank. ^Ir. 
McLaughlin, the President at that time, said that he never 
authorised it, and never heard of it till about December following, 



6 CASES IN THE 8UPKEME COURT. 

1872. when the plaintiffs' agent came to St. John to look after their 
mackat claims asainst Linfflev. Two of the Directors — Messrs. Seelev and 
Commercial Vemon — also stated the same thing. The otiier two Directors 
Bank or jj^j (\[q{[ before the trial. 

New 

bru.vbvvick. On the other hand, Sancton, who had become a defaulter in the 
Hank and left the country about the middle of November, stated, 
in his examination taktn under a commission in New York, that 
he thought Messrs. Seeley and Vernon were in the cashier's room 
when Lingley brought the telegram to him; that his impression 
was, that he shewed the telegram to McTjaughlin, the President; 
that a reply was made to it with the approval of the President; 
that he (Sancton) wrote the reply in consequence of instructions 
fnmi the President; and he thouglit tlierc was a consultation 
about it between the Pi^sident, Seeley and Vernon — ^Imt he was 
not positive. He admitted on cross-examination tliat he had 
advanccnl to Lingley out of the funds of the Bank, $-lO,()00 to 
$50,000, without the knowledge of the Diret'tors; and that this 
was not known bv tliem till after he left the countrv in November. 

It appeared that Sancton conducted all the correspondence of 
the Bank, and managed all the financial matters; that all busi- 
ness was done through him; that he gave the directions to the 
clerks; and it was his dutv to see that all the business was done 
correctly. He had full knowledge of the arrangement with 
Lingley about the bills of exchange, and of the guarantee to the 
plaintiffs, and it was his duty to forward the remittances to the 
plaintiffs to take up the bills guaranteed by the Bank. 

It was admitted by the J*resident, that Sancton had told him 
on the lUth August, that he had heard from Lewis Lincjlev, that 
the plaintiffs had informed them that unless funds were sent 
to take up the £"^,000 bills due the !^nd September, they would not 
accept the bills drawn on them ujxm the 11th August. He says he 
made some answer to Sancbm, but does not remember what it 
wa-s. He knew then that the funds had been sent to take up the 
bills; and he also knew that there was not time to communicate 
with the plaintiffs before the 'hid September, except by telegraph. 

The learned Judge directed the jury that an ju-tion of this des- 
cription would lie against a Cor|)oration ; and, after reviewing the 
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evidence, and remarking npon tlie duties of Sahdon, as cashier, 1872. 
and tlie manner in which the business of the Bank had been con- macKat 
diK-ted by liim — left tlie following question to the iurv: — ^ ^' 

•^ ° * •' " Commercial 

Was the telegram to the plaintiffs, purporting to come from ^^^^ ®' 
Lingley, delivered by the messenger of tlie Bank at the Telegraph Brunswick. 
office on the 24th August, sent by the Bank through the ca^shier 
or President to the plaintiffs with the intention of inducing them 
to accept the bills advised in Lingley's letter of the 11th August; 
and were those bills accepted by the plaintiffs in consequence of 
that telegram? If they found this in the affirmative, it was a 
fraud in law, which rendered the defendants liable. 

The jury found this question in the affirmative, and gave a 
verdict for the plaintife for $8,488, tiie amount of the two bills. 

In Hilary term, 1871, H. 7?. Thomas, Q, C, obtained a rule 
nisi for a nonsuit or new trial, against which on 

April 19. A, L. Palmer, Q. C, and (7. IV. ^Veldon shewed cause. 
8. R, Thomson, Q. C, was heard in support of the rule. Barwirk v. 
English Joint Stoclc Bank Co,;^ Whifeficld r. /So?/f/t Eastern Ry, 
Co,;^ Oodard v. Grand Trunk Ry, Co.;^ Kennedy v, Panama and 
New Zealand and Australian Mail Co.;* Watson v. Earl of Charle- 
rnent;^ Udell r. Atherton;^ Coleman v. Riches;'' Lee r, Jones;^ 
Hamilton v, Watson;^ Cooper v, Slay;^'' Goff v. Great Nori\/i. Ry, 
Co.;" Polhill r. Walter,'- 2 Fisher's Dig, 4119; Lawson v. Bank 
of London;'^ Smith r. Birmingham Gas Co,;'* Maiinde v, Mon- 
mouthshire Canal Co.;'^ Scholefield v. Templar were cited." 

Cur. Adv. Vult. 

The Judges now^ delivered the following opinions: — 
Weldon^ J. Tlic learned Judge directed the jury in this caj^e, 
that, in his opinion an action would lie against a Corporation such 
as the Bank, upon representations made by the President and 

»L. R. 2 Ex. 259 » 12 CI. & F. 109. 

•EU. Bl. A EU. 115. "6 H. L. Cas. 746. 

»Am. Law Reg. 1871. "3 El. & El. 672. 

«L. R. 2 Q. B. 580. " 3 B. & Ad. 114. 

<^ 12 Q. B. 856. " 18 C. B. 84. 

♦7 H. A N. 181. "I A. A E. 526. 

'16 C. B. 104. »*4 M. & G. 452. 

•17 C. B. N. S. 482. "28 L. J. Chanc. 452. 
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1872. Caphior of the "Bank, in conducting and niana^inp: ihc ordinary 
mackay monetary alliairs of the Hank, although tlie charter did not 

Commercial ^^itliorise this particular act. Yet, if it arises out of the husiness 
BANK OF of tlie Bank, and their representations ])e true, and certain factr? 

Brunswick P^PP^ossed and a loss is thereby <aust'd to ))arties, it is the saine 
as if a private individual had done it. Actual fraud is some- 
thing ijumoraf and wrong: legal fraud, wliicli i< sufBcient to 
maintain an action, when complete, is sonu^thing done or some- 
thing coneealiMl ur supi)ressed, with the intention of leading, or 
wliich does lead to the conclusion that such person will act upon 
it, followed hy actual loss or injury. It was left to tlie jury to t^ay 
**\Vas the Telegram to Mackay s, purporting to come from 
l^ingl(»y, deliver(*d hy the messenger to the Telegraph otlice on the 
l^lth August, 1868, sent by the Bank through the Cashier or 
President to Mackays, with the intention of inducing them to 
accept the bills advised in the letter of the 11th August, and were 
those hills acce})ted hy Mackays in conse([uence of that Telegram? 
If you find this in the affirnuitive it was a fraud in law. This irt 
for you to find. You find the fact — tlie (juestion of the intention 
is f(mnd hy you, — when that is found, 1 pronounce* in law thai 
fact so found is fraud — a legal fraud whicii renders the Bank 
liable.*' The jury found the Telegram was sent hy the J^ank, and 
the hills were acce])te<l hy the plaintiffs in cons<\]uence. believing 
tiie Telegram to conu^ from Lingley in St. John. A verdict wa« 
given f<n- $8,i88 — the amount of the two bills, — with leave to 
enter a nonsuit, on the ground that the action was not maintain- 
able asrainst the Bank. 



'o' 



The rule was granted as well for entering a nonsuit as fur a 
new trial by reason of the admission of improper evidence, and 
misdirection. As to the admission of improper evidence, it is that 
of George P. Sancton, taken under a commission in New York, 
as to a conversation which took place between Sancton and the 
President of the Bank respecting the Telegram from the ])lainti its 
to B. Lingley, and what reply should be made to it. A reply 
was written — it was in the Cashiers room. The interrogatory was 
**will you state what you did write?*' the answer was objectcnl t^i. 
The plaintiffs on the trial, prove<l notice to produce the answer 
or paper, it being shown to be in the Bank. The defendants gave 
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evidence tliat tliev could not find such a telegram in the Bank. i872. 



Fpon tliis the learned Judge allowed the ani^wer to be read, mackat 
Witness says, ^'Wliat I tliink T wrote was this; "Forwarded last commercial 
mair' or "lianded Liugloy in time for last mail" ^or something bank of • 
of that kind." It was written by dirw^tions of the President or 3^^^"^^,^ 
approved of by him" — The witness was sn!)ject to a viva voce cross- 
examination by counsel for the defendants. The questions which 
the witness refused to answer were: "Then, if you did not under- 
*'6tand it to be a forgery, did yon writ<> it because you had authority 
" to do so?-' Answer — "1 wrote it, as before stated, by instructions. 
"I have no other reply to make." — AVere you not a defaulter? 
" I decline to answer the (jiiestion." 

As to stilting the contents of the telegram which the Cashier, 
8anct(m, wTote and left in the Bank. Before tlic answer was 
allowed to be read, the learned Judge n^ceived evidence that the 
paper was not in existence, and all primary evidence exhausted. 
This rulint' is strictlv in aiconhuue witli the decision of the 
Court iji Wolvrrhampfon Water Worhs Cowpany v. Hawl'esford} 
In that case there was a rule calling on the defendants to shew 
cause why certain interrogatories which had been disallowed by 
Byles, J. sliould not be allowed by the plaintiff to be put to the 
witness, to know where a paper was (desci'ibing its contents), and 
to know if it was executed in the presence of a certain witness. 
Cockburn, C. J. says, "These interrogatories jnay. 1 think, be put, 
" with the restricticm that the answers are not to be used nt the 
"trial without evidence proving that the subscription eontract is 
" lost.'' 

Williams, J. says, "As to the questions, 1 am not aware that 
*' the point made has ever been before the Court hitherto. But 
"all objections will, J think, be obviated by making it a part of 
"the rule that th(» answers should not be available unless there 
"is proof at the trial that the subscription eontract is lost.'' 

Crowder, .F,, says, "If such evidence of loss is given on trial, I 
" do not see it should not be relied on as secondary evidence." 

In this case, evidence is given tliat the paper was in the Bank. 
Xotice is given to them to. produce; they do not do so: they 
know nothing about it. And therefore the plaijitilt may gi\e 

»5 C. B. N. S. 703. 
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1872. secondar}- evidence of wliat was written in the hank, under the 
MAcKAY tlirection of tlie Vj*esiclunt or by liis instruction's. 

COMMERCIAL I think the answer to the other question was such as the witness 
^^V^' "light be expected to ^nve: What he did was by instructions of 

BRUNSWICK, the President of the TJank. As to tlie question, whether lie was 
not a defaulter, the witness was not bound to criminate himself. 
As to the several letters, put in evidence by the plaintiffs, by Ling- 
ley to the Bank in regard to the bills for the accommo<iation of the 
Bank — their approval of the terms by the signature of Sancton for 
the Bank as their Cashier — the sending them to the plaintiffs — the 
letters of the President of the Bank to Mackays, the plaintiffs — the 
letters from the Bank to Mackays, guaranteeing certain bills drawn 
by Lingley from ^oth March, 18G7, to October Gth, 1868, were 
put in evidence to shew the state of dealings between tlie parties, 
it being necessary to know how the parties stood in relation to each 
other, and to shew their transactions when dealing in bills of 
excliange and monetar}- transactions, in accordance with the object 
for which the Bank was incorporated; and also to shew that Sancton, 
as Cashier, did all the corresj)ondence ; and all the correspondence 
was in the ]>ooks of the Bank; and those books w^re called for, to 
shew that the President and Directors must have approved of him 
as conducting the a)rrespondence of the Bank. 

An objection wa^i made to the Commission to examine witnesses 
in England, it being addresseil to four Commissioners or any two 
of them, and it not appearing it was to examine witnesses out of 
the province. We find that the Commission w^as addressed to four 
Commissioners, or any two *'at Liverpool, England.'' To require 
the witnesses to come befon^ them, or any two of them, is quite 
sufficient to designate tfie place where the Commission is to be 
executed. Certainly this was sufficient; and if any doubt could 
arise, it must be removed bv the fact that the defendants attended 
by their solicitor, and examined the witnesses viva voce, and 
waived all irregularities: Jlowkins r. Baldwin.^ Copies of the 
original bill of exchange were annexed to the Commission as 
required by the Commission, and did not invalidate the evidence 
taken under it. The originals were produced before the Commis- 
sioners and at the trial. This removed any objection on that ground. 

»16 Q. B. 375. 
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Another objection was niade to the 14th intorrogatx)ry and the ^^72. 
anjiwor given thereto. The question was, '*\Vhal was the reason mackat 
^'of your accepting th(> said bills of exchange, and how came you commbrciai. 
to do so?" Tlie answer; "We accepted the bills after receiving bank of 
a telegram purporting to come from Lingley (marked D. M. 10) bru^jswic-i. 
^'and dated i^4th August, 1868, in reply to one sent by us the 
** same day." 

The contention of the defendants is that the question was 
improper, and the answer should not have been allowed in evidence. 
The question might have been more correctly put; but the answer 
is unobjectionable. The defendants had joined in the commission, 
and been furnished with the interrogatories by the plaintiffs; and 
if these were objectionable interrogatories, I bqq no reason why 
they might not have applied to a Judge before they gave their 
cross-interrogatories, and had the objectionable interrogatory 
iitruck out or remodelled. The answer to the interrogatories may, 
if improper, be rejected at the trial by the Judge. The answer 
to the interrogatory gives no reason, but the simple fact of having 
accepted the bills after receiving an answer, purporting to come 
from Lingley, to one sent by the plaintiffs the same day. I am 
of the opinion I formed at the trial, that 1 would not have been 
justified in rejecting this answer, — nor is the question so objection- 
able as would justify the Court in disturbing a verdict upon such 
technical grounds. 

In Small v, Nairne,^ Lord Denman, C. J., says, '*As for the 
"objection to the evidence, I think it necessary without delay to 
*' state our opinion that an objixjtion to a question as too leading, 
** does not as a matter of law, make the answer to the question 
** inadmissible. It is entirely in the discretion of the Court 
*' whether the question is such as to make the answer obtained by 
** it objectionable. It certainly is to be regretted that there is in 
** practice no opportunity for making the objection to a leading 
interrogatory until the trial; but when the trial comes on and 
the objection is made, 1 think the Judge should exercise a dis- 
cretion. Here the part of the answer read to the jury was not 
" objectionable in itself, and was divisible from the rest.'' 

Coleridge, J. **1 was struck by Mr. Wilde's way of stating the 
" point that the objection to the question is allowed for no end if 

»'l3 Ay"& E.nT s7 842. 
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1872. •Hhe answer be not sup])res:?eil. Bui tlie point whether a h-adincr 
mackay '^qiieption ])e put. and tlie answer to it received or not. is r)ne on 
oMM^RriAL " which the Judge nuist exereise a discretion at the trial, and that 
Bank of " whether tile evidence be written or viva vocf * * *. So also 
New 44 J should decline to lay down any general rule as t-o a<lniitling 
**one part of a question and answer, and rejecting another. It 
*' depends upon circumstances whctlier that may he done. 1 think 
*' it w^as rightly done in the present case." 

Wightman, J. '*! am of the same opinion for the same rea- 
** sons. * * * }3^f^ in fj^.^^ i\^Q question and answer were 
*^ divisible, one ]>art could be separated from the rest: therefore, 
'* there was no reason for rejecting the whok'.'" 

The bills referred to in the letter of the 11th of August, in the 
hands of the agents. of the defendants, notice had been given 
to the defendants to ])roduce but they did not do so, nor did they 
inform the plaintiffs where they were when they received notice 
that thev were in the hands of their agents. The case of Elwrr 
V. Ogle,^ is conclusive as to the ruling of the learned Judge on 
this point. 

Parke, B., in this case says: — **lf the defendant could not reallv 
cause the b(H)k to be j)roduced, and had given notice of that fact 
U) the plaintiff, the effort made by the ])laintiff to obtain the 
original document would not have been sufficient, and he shoubl 
then have taken further ste])s to subpcena tlie Secretary. But if 
nothing of the kind be said, notice to om* ])rcsumably having 
control of tlie b(X)k is suflicient. And the Lord Chief Justice was 
therefore right in holding that evidence that the defendant could 
not get possession of the lK>ok from the Secretary was not 
receivable unless that fact was notified to the plaintiffs, either 
when the defendant was served with the notice to i)rodu<e, or 
within a reasonable time thereafter.*' 

Pollock, C. B., said: *M agree with the rest of the Court, and 
think it right to say so, because 1 consider cjuestions on the law of 
evidence to be of extreme practical importance. Jn the rase of 
i^inclair r. Stevcnfion. Best. V. J., thought if yon receive notice to 
produce a document which sliould he in the possession of yourself 
or your agent, and arc aware of an impediment which prevents you 

1 15 Jur. 180. 
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doing so, that by not giving notice of that impediment, you ^ ^'^"' 
acquiesce in the notice to produce." And Gilbert v. Campbell mackay 

in our own (-oiirt also approves of the tK)ur8e pursued in this commercial 
case. »^^^ ^^ 

Nbw 

On carefully examining the evi<lence in this case from the Brunswick. 
notes of the trial, the objin^t for wliich it was introduced appears 
to be relevant and to show the course of dealing between the Bank, 
Lingley and the plaint i(Ts, and was rendered necessary in order 
rightly to understand how the Bank was acting, and the interest 
they had in connection with the Bills of Exchange remitted to 
England on the 11th August, and which would be presented to 
the plaintiffs on and after the '^5th August. 

The main and important objection was to the ruling of the 
learned Judge, and his direction to the jury, that this action would 
lie against the Bank, and that the matter romplained of was not 
ultra vires. I'his brings up the whole question as to whether this 
action will lie against the Bank. I am of the opinion this action 
is maintainable, and will lie against the Bank, and that upon the 
ground that the act done by the Bank was incorporated with their 
dealing with bills of exchange; and they having adopted the tele- 
gram by sending it and paying for it, whoever may have written it, 
the defendants having proved in whose hand-writijig it was, it was 
quite competent for them to have shewn, under what circumstances 
and how, it came to be written. The same evidence wlio proved 
the hand writing being also the party in communication with the 
defendants at the trial, the explanation of the whole telegram 
could have been given by them. It was for the defendants to 
remove from themselves the grounds and reasons why it was sent 
from the Bank. They had the means gf answering and explaining 
how it was sent; and if they did not choose to call the person 
who, they proved, had written the telegram, they took the respon- 
sibility of sending it. They advanced the money to send it and 
charged it against Lingley as the cost of doing so, when, on the 
same day, the Bank had signed the trust deed discharging Lingley 
from all further liability on bills of exchange, and knowing Lingley 
had left the Province, and that he was indebted to the Bank in a 
very large sum. It was of importance to the Bank that the 
exchange sent on the 11th August should be accepted by the 
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18 72. plaintiffs; and if not accepted it would iuercaee the loss by Lingley 









mackay to the extent of the Bills. This case conic clearlv within the iiilo 
COMMERCIAL '*^<1 down by Erie, C. J., as to Corporations being liable in (rrcpti 
Bank of tJ. London General Omnibus Company^ : — "I take the whole tenor 
Brunswick. '* ^^ authorities from Yarborough v. The Bank of England down to 
'^ Whit field i\ The .^outh Eastern Railway Company to shew that 
** an action for wrong lies against a corporation for a thing done 
" if it is within the purpose of the corjwrjition, and it has 
" been done in such a manner as to constitute what would be an 
actionable wrong, if done by a private individual. The doctrine 
that was relied on by Mr. Gifford is rather more of a <]uaint than 
** a substantial form, that because a corix)ration has no soul, there- 
" fore it is incapable of a malicious intention. We do not in the 
"smallest degree interfere w^ith prior decisions; but. on the con- 
"trary, there are numerous authorities of which Yarborough v. 
*' Thr Bank of England (where there was a well considered and 
elaborate judgment, going over all the i)revious cases) is by no 
means the first in support of the principle on which we rely ; and 
** I mav add, as an additional reason for our decision, the inctm- 
" venience to the public that would arise if we were to hold that 
" tliese companies, incor]X) rated for the purpose of trade, had a 
"restricted limitation put upon their liability hy reason of sucli 
"incorporation, and were exempt from their responsibility when 
" they intentionally wronged the public." It was contended that 
the President and Ca.shier might have been individually liable for 
sending this telegram; but that the Bank could not l}e made 
responsible for their act, though it might have induced the plain- 
tiffs to accept the bills, — that it was not within the scope of their 
duties as officer? of the Bank. It clearly was within the s(*ope and 
duty of the Directors of the Bank to g(»t those bills accepted : it 
was all imix)rtiint to the Bank that they should be accepted. The 
drawer, Bartlett Lingley, had become insolvent and left the country, 
and had been discharged by the Bank from all liability to the Bank. 
It was their duty to secure the amount to the Bank. In speaking 
of what is ultra rw.s in banking institutions. Selwyn, \j. .1., says in 
Ex. parte Boyal Bank of India,' "But 1 think the answ(?r to that 



M L. R. Ch. 262. 
«6 Jur. 229: 7 C. B. N. S. 790. 






u 



HILARY TERM, XXXV VICT. 15 

is this, that sucli clanger is necessarily involved in lending money _ ^^^ 






** upon securities of thij? kind. Take, for instance, the common case mackat 
** of banks advancing juoney upon the security of a ship and freiglit. commbrcial 
" Nothing further would be from the notion of the Banker than bank of 
"entering into a transaction respecting the sailing of a ship or Brunswick. 
receiving the freight in respect to that ship. But, if he is obliged 
to foreclose his sc^curity — if he is obliged to take possession of 
'* that ship — then, as a prudent man, he would necessarily become 
" involved in the management of the sailing of the ship, and 
** receiving the freight as constituting tlie only means by which he 
** could recover the money he would advance." 

And Oiffard, L. J., says: *'0f course, although no Bank is 
** authorized to become a partner with merchants, a shij) owner or 
" builder or engage in transactions of that sort, yet he is authorized 
** to lend upon securities of that description, and he is authorized 
" to take any rational course for the purpose of making his securi- 
** ties good or available. In that way he may become liable upon a 
"building contract; in that way he may bect)me liable as a ship 
"owner; in that way he may become liable in respect to matters of 
" freight, in fact, any matter c<mnected with a bill of lading which 
" he holds as security. 1 entirely formed my judgment in this, 
" that it is within the scope of an ordinary banking business to make 
" loans which have been made and to take deposit of shares as 
fiecuritv, and where the directors have done so, and afterwards 
^* took a reasonable and hona fide course to realize thosi' securities, 
" they cannot now turn round, and say what they did for that 
"purpose was ultra virefi, and not justiiied by their articles of 
" association/^ 

So, here in this case, the Bank were desirous of having it com- 
municated to tlie plaintiffs that funds had been forwarded to take 
up the bills maturing on the 2nd September, for which they had 
given a gnarantiM?. It was, in truth, a fact that Lingley had done 
so by exchange obtained from the Bank of their agents, Glyn, 
Mills & Co., in I^ondon. But, which the telegram statwl, that it 
purported to be signed by liingley, — that is the d(H»c»ption com- 
plained of. The Bank knew when the telegram was sent from the 
bank to the telegraph ofHce for transmission, and the charge entered 
in their books, that no such telegram was sent from Lingley, — that 
he was absent. I'he plaintiffs, believing Lingley was in St. John 
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1872. and liad sent that answer lo their tek'^^rani, aeceplcMl tlie hills. 

mackat The henelit of snch accept a neo.-^ tlie Bank had, tlie h)ss of wliich 

COMMERCIAL ^^^^^ ^^ ^^ UiTUQ hv tiic phiintitTs. The ahsence of Ijn^dey from 
Bank of St. John was known to tlie (h'fendants. That knowled«j:e was in 

brunswtck, *^^^ niinds of tlie defendants, if I may so sjieak, and tliis case is 
like Bfinrick- r. Thr Eitalish Joint Stock' Co} 'J'ho Court sav : — 
** But with respect to the (juestion, \vhether a principal is anssver- 
" able for the act of his a^^ent in the course of his einplover's 
*^ business, and for his master's benefit, no sensible distinction 
"can be drawn between the case of fraud and of any other wn)ng/' 

The President and Cashier of the Bank were dealing for, and 
on behalf of the Bank and in the business of th(* Bank, antl within 
the scope of their authority to procure tlie acceptance of the bills 
drawn npon the plaintiffs by Lingley in favor of the defendants, 
and referred to in the letter of the lltli of August from Lingley 
to the plaintiffs. 

Jt was contended that the President and Directors were not 
authorized by the Company to send this telegram; but if it was 
done to promote the welfare of the Bank in dealing with exchange 
lor the benefit and advantage of the Bank, and, in the manner in 
which it was done, it produced an injury or caused a |)arty to act 
in a manner different from what they would have df>nc hut for 
the act of the Bank, and it produced a loss or damage to the party 
to whom the telegram was sent, T am unable to diseov(»r any sufH- 
eient reason wliv the Bank should not be held liable. Whv should 
a corpration be less liable than an individual acting tlimugh their 
accredited officers? Xo good reason can be urged to exempt the 
Bank from liability for the consequence of such conduct. Then it 
is urged that Sancton, as Cashier, had no authority to give direc- 
tions. What Sancton did is shewn bv the evidence of the Presi- 
dent, McLaughlin. lie says: — "Sancton conducted all the cor- 
" respondence, and wrote all the telegrams. I did not write a letter 
"or telegram; as far as my knowledge goes he wrote them. He 
" Sancton, usually shewed me the telegrams. All was done through 
" Sancton. He gave directions to the clerks, etc., he was con- 
"sidered to be over the whole, and it passed under his eye; he 
"was to keep ever}^hing right. 1 di<l not give directions; all 

^2 L. R. Ex. 263. 
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*' penons about the Bank took their orders from Sancton. I ^^^^ 
"never knew the bank charging for a telegram which they did m^ckat 
** not send." And then there is Sancton's evidence that any tele- oommmiciai. 
gram sent on 24th of August, 1868, was by direction of the Presi- bank of 
dent. The jury, from the evidence, found the telegram was sent BBUN«wicic 
from the Bank by the President or Sancton to the plaintiffs to in- 
duce them to accept the Bills advised of the 11th August. So 
that, if sent by Sancton, it was the same as if the President had 
sent it, and the Bank would be bound by their act. Then, it is 
urg^ the telegram is true. The funds had gone forward by way 
of New York. But, as Lord Chelmsford said in Oakes v, Turquand. 
** It is eaid that everything which is stated in the' prospectus is 
*' literally true, and so it is. But the objection to it is, — not that 
" it does not state the truth as far as it goes, — but that it conceals 
most material facts, with which the public ought to have been 
made acquainted, the very concealment of which gives to the 
"truth which is told, the character of falsehood." It was true of 
funds having gone forward; but "false'* as being from Lingley; 
and the signature 'Tliingley,** would represent that he was in St. 
John, had received the plaintiffs* telegram and answered by a tele- 
gram, when, in fact, that telegram sent to the plaintiffs, was sent 
by and from the Bank to the telegraph oflBce Ld St. John for 
transmission to the plaintiffs. 

Upon this point the observation of Lord Cottenham in Ranger 
V. The 0. W. Railway^ are as follows: "Strictly speaking, a cor- 
" poration cannot of itself be guilty of fraud. But, where a cor- 
" poration is formed for the purpose of carrying on a trading, or 
" other speculation for profit, such as forming a railway, these 
" objects can only be accomplished through the agency of indivi- 
*' duals : and there can be no doubt that, if agents employed con- 
duct themselves fraudulently, so that, if they had been acting 
for private employers, the persons for whom they were acting 
would be affected by their frauds, the same principle must prevail 

*' where the principal, under whom the agent acts, is a corpora- 
** tion.** 

If a private person had sent a telegram to the plaintiffs with 
Xiinglcy'a name to it, and it had induced them to act in such a way 
(believing it was Lingley who sent it) as to produce or cause them 

^U R. 2 B. * I. Oh. App. 843. 'S R L. Gas. 72. 

8 14 N. B. R. 
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1^72. to incur a liability and consequent loss, which they would not 
illckat have incurred but for that telegram, can there be a doubt but that 
ooMiaiBciAi* ^^ action would lie? And why should not a corporation be liable 
Bank of in the same manner when the act is done by its officers, and more 
particularly so when furthering the interests of the Bank in the 
very subject in which the Bank deals, viz: in Bills of Exchange? 
I am of the opinion that the Bank as a Corporation is liable, and 
comes clearly within the principle laid down by the Lord Chancel- 
lor in the case before referred to. 

Another ground, upon which verdict is sought to be set aside, 
is, that the judge omitted to direct the jury that the offence sought 
to be made out, was a felony, and no possible authority to commit 
such an act could have been given to Sancton by the Directors to 
bind the Bank. 

I am unable to discover any evidence which would justify the 
judge in so directing the jury or leaving any such question to the 
jury; nor do I discover any unlawful act of Sancton's wliich I 
could direct the jury upon. It did not appear that Sancton wrote 
the telegram which was sent, but the hand writing to the telegram 
was proved by the defendants not to be Sancton's. The plaintiffs 
gave no evidence of the hand-writing. They rested their case 
upon the fact of the telegram having been sent from the Bank. 
Sancton does not say he sent a telegram. What he wrote was left 
in the Bank; and the defendants proved that it was not in liis 
hand writing. The telegram which the messenger took to the 
Bank is thus stated by the messenger: — "I was messenger of the 
Commercial Bank for eight years, going about with messages 
mostly myself. Took messages to the Telegraph. I never opened 
the messages. I received them from Mr. Sancton or the President 
I never sent a telegram for anybody else, and paid $25 but foi 
the Bank. I got the money from the Cashier or President, or 
Mr. McArthur by their direction. I don't remember getting the 
money. If Mr. Clinch says I paid it, I believe I did * * ♦ 
the money given to me to pay for telegrams would be charged 
in McArthur^s or Magee's Day Books. There were two tellers." 
The Day Book of McArthur, as Teller, was produced: 24:th 
August, 1868: 

B. Lingley, Telegraph 

to Mackay, Liverpool, $25.'' 
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Mr. Clinch, the Superintendent of the Telegraph OflBce, says : — i^^a. 
(producing the telegram) "This is the telegram which I saw on bcackat 
the 24th of August, 1868; Harrison, the Messenger of the Com- comiobcial 
merical Bank, brought it. He paid for it $25. I knew he was bank or 
Messenger of the Commercial Bank. He brought the messages bhun^ck. 
from the Bank; he was some years in their employ as Messenger. 
I received the message myself to send in the usual way. I re- 
member receiving a message to Lingley, and receiving the answer 
to it." The Teller of the Bank stated he paid the money charged 
by him, by direction of the proper officers of the Bank — Sancton, 
the Cashier, or the President. It was proved by the Defendants' 
witnesses that the telegram was in the hand-writing of Travis, one 
of the Trustees of Lingley. There was nothing in this testimony 
which the Judge could have left to the jury to say it was felony. 
The plaintiifs proved the fact of the Bank having sent it to the 
Telegraph Office and paid for sending it to Liverpool. All the 
evidence left it in doubt who did really send the telegram from 
the Bank, the President, or Cashier. The former says he has no 
recollection of seeing the telegram; the latter says what he did 
was by directions of the President. The Defendants having shown 
who was the writer of the telegram, that it was not Sancton who 
wrote it, — and it appearing clear from the evidence to have been 
sent from the Bank, the onus lay upon them to explain how it 
came to be sent and paid for by them. The Trust Deed of 
Lingley^s shows that the party, in whose hand-writing the tele- 
gram was, wae one of his Trustees and may or may not have been 
authorized to sign the name of "Lingley." The charge against 
the Defendants is sending a telegram with Lingley^s name at- 
tached, calculated to induce Mackays, the plaintiffs, to act on the 
faith of it, in such e way as that they incur damage, — and that 
damage is actually done, viz. by the Plaintiffs believing that 
Lingley was in St. John and had himself replied to their telegram 
of that day, and, so believing, accepting the bills referred to and 
subsequently settling with the Bank for the Bills, after the Bank 
had been informed by the plaintiffs that their acceptance of the 
Paid Bills of Exchange was in consequence of that telegram. 

It is contended by the Defendants that the sending of the 
telegram was an illegal act; and that the officers of the Bank 
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1872. vere only agents to do legal acts, and therefore the bank is not 
icackat liable, and Cooper v. Slade,^ and Ernest v. Nicholls^ are quoted to 

ooiooBcxAL sustain that position. These were actions for penalties for bribery. 
baitk of I am unable to see that there was any illegality in the act done 

Brunswick. ^^ sending this telegram. They knew that Lingley had sent the 
Bills to retire the Bill becoming due the 2nd of September, and 
they may have supposed that Travis believed he had authority to 
sign "Lingley," and they may, under such belief, have sent the 
telegram. Yet, if it was intended by such telegram, so sent by 
the Bank, to induce the Plaintiffs to do the act which caused them 
the damage, there was the deception that it caused them to believe 
it was Lingley who sent the telegram, and they sending it thus 
caused the plaintiffs to accept the Bills, which they would not 
have done but for that telegram, believing it had come as an 
answer from Lingley himself, when it had not. 

It was urged that the Charter of the Bank did not authorize 
any of the officers to answer a telegram addressed to other persons. 
It may be the Charter does not authorize this particular act; but 
the Bank was authorized to deal in Bills of exclmnge, — to procure 
the acceptance of all Bills they might receive and remit to their 
agents in England, and, in the course of doing so, anything done 
by the President and Cashier of the Bank to procure such accept- 
ance would be in the discharge of the duties of their situation in 
the Bank. And if, in so doing, they did this act, would it not be 
within the scope of their duties, and would not the Bank be placed 
in the same situation as a private person, and liable in like man- 
ner? I cannot see any distinction. The President and Cashier 
were, to some extent, the agents of the Bank to discharge certain 
duties; and if, in the discharge of those duties, they do an act 
which causes injury to a third party, the Bank is undoubtedly 
liable therefor. It is quite clear from all the authorities, that, if a 
private individual had done the act of which the plaintiffs com- 
plain, under similar circumstances, he would have been liable for 
any damage the plaintiffs might sustain in consequence thereof; 
and I cannot conceive that the law will permit the defendants to 
shelter themeslves under their charter of incorporation, and the 
plaintiffs be without redress. 

^6 H. U Cas. 798. «6 H. L. Ca«. 422. 



Bbunbwick. 
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I am therefore of the opinion that this action is maintainable 18T2. 
against the Corporation, and the plaintiffs are entitled to retain iuckat 
their verdict, and that the rule ought to be discharged. coiooib 

Bank of 

Allen, J. It is not disputed that an action for deceit will lie _ n»w 
against a Municipal corporation, and, since the cases of Whitfield 
V. The Southeastern Railway Co,,^ Oreen v. The General Omnibiis 
Company,^ and Denton v. Oreat Northern Railroad Company,* 
it could not well be disputed. But it is contended, 1st That the 
telegram was true, and therefore there can be no right of action; 
and 2nd That, admitting it to have been false, it was not a matter 
within the scope of the duties, either of the Directors of the Bank, 
or of the Cashier, and therefore the stockholders of the Bank can- 
not be held liable for the consequences of it. 

As to the first objection, that the telegram was true. There is 
no doubt the Bank had remitted to the plaintiffs funds to take up 
the £2000 bills, as stated in the telegram; but the alleged false 
representation is in aflSxing Lingley^s name to it, and thereby in- 
ducing the plaintiffs to believe that the answer was sent by him, 
when, in fact, he had become insolvent and left the country several 
days before the answer was sent, and the defendants knew this at 
the time they sent it; that, in substance, it was a representation, 
not merely that the funds had been remitted to take up the £2000 
bills, but also that Lingley was then in St. John, and in this re- 
spect, it was false to the defendants' knowledge; and that it was 
calculated to, and did induce the plaintiffs to accept Lingle/s bills, 
in consequence of which they ha/e sustained damage. In the 
view which I take of this case, it is not necessary to determine 
whether this would amount to a false representation or not; I 
therefore pass on to the next objection, — ^namely, that the answer- 
ing that telegram sent by the plaintiffs to Lingley was not a mat- 
ter within the scope of the duties, either of the Directors, or of 
the Cashier of the Bank. 

This involves another question, — ^whether, assuming it to have 
been within the duties and powers of the Directors, — Sancton, the 
Cashier, had any authority from them to send the telegram ? And 
on this point the evidence was conflicting. 

^B. B. A B. 116. '7 a Bench N. 8. 79 >. •^ B. A B. 860. 
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^^'^^- In Story on Agency, §114, speaking of the authority of Cashiers 

mackat of Banks, it is said : — "That as a general proposition, the officers 

GOMMKBciAL "<>f ^ Bank are held out to the public as having authority to act 

baitk of " according to the general usage, practice and course of business 

BBUNsvrzcK. " ^f ^^^h institutions, and that their acts, within the scope of such 

"usage, practice, and course of business, bind the bank in favor 

"of third persons having no knowledge to the contrary/' In 

§115, it is said : — "But the Cashier of a Bank possesses no incidental 

" authority to make any declarations, binding upon the Bank, in 

" matters not within the scope of his ordinary duties. Thus, for 

" example, he has no authority to bind the Bank, upon a note 

being offered for discount, by his declaration to a person about 

to become an indorser, that he will incur no risk and no respon- 

" sibility by becoming indoreer/' 

§134, he says: — "It may be laid down generally that no 
" representations, declarations or admissions of an agent will bind 
" his principal, except in cases within the scope of the authority 
"confided to him/' 

I cannot see how Sancton's answering a telegram addressed to 
Lingley, though it related to transactions in which the Bank was 
interested, can be said to be within the scope of the authority con- 
fided to the Cashier by the Directors, or according to the course 
of business of the Bank. It is true Sancton may have had 
authority to conduct the correspondence of the Bank, and it may 
have been his duty to remit the funds to the plaintiffs to take up 
the guaranteed bills; but it must necessarily be understood that 
any such correspondence must be in the name of the Bank, or in 
his own name as the officer of the Bank, and, when answering 
communications, generally only such as are addressed to the Bank. 
Can it be said, that answering a telegram addressed to a third 
person, and using the name of that person under the circumstances 
in which it appears to have been done in the present case, is within 
the scope of the ordinary duties of the Cashier of a Bank, and in- 
cidental to his authority as such ? Unless it is so, this verdict can- 
not be sustained, because then it must depend upon whether 
Sancton had express authority to send the telegram, on which 
point his evidence was directly contradicted by McLaughlin; and 
this question was not left to the jury. 
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I think the case of The Rayol Bank of India^ has no bearing ibt2. 
on this case. I do not dispute that a Bank, for the purpose of mackat 
securing a debt, may be involved in transactions in which, directly, commIIbcial 
they had no right to deal, and, as said by Lord Justice Giflard, bank of 
they may take every rational course for the purpose of making Brunswick. 
their securities available. But that seems to me to be entirely 
outside of the present question, which is, — not whether the Bank 
has a right to deal in bills of exchange (which nobody will dis- 
pute), but whether they are bound by a false statement of the 
Cashier in answering a communication which was not addressed 
to the Bank, merely because it related to a transaction in which 
the Bank was interested. I think my brother Weldon's judgment 
is fallacious in assuming that the telegram was sent by the Bank, 
— ^when that is one of the principal questions in dispute. 

There is no doubt that, if an agent, acting in the course of the 
business of his principal, makes a fraudulent representation, by 
which another person suffers injury, the principal is liable. In 
BarwicJc v. The English Joint Stock Bank,^ there was no doubt 
that the contract which was entered into with the plaintiffs by the 
Manager of the Bank, was made in the course of his business as 
Manager, — so that case does not assist us any in determining the 
questions arising here. In Udell v, Atherton,^ where the Court 
was equally divided upon the question, whether an innocent prin- 
cipal was liable in an action for deceit, for the fraudulent repre- 
sentation of his agent on the sale of goods, — the principal ques- 
tions were, whether the agent had any authority to warrant the 
goods ; and whether the principal, by taking the benefit of the sale, 
had adopted the agent's fraud. Wilde B., in that case, says: — 
"All deceits and frauds practised by persons who stand in the 
" relation of agents, general or particular, do not fall upon their 
principals; for unless the fraud itself falls within the actual, or 
the implied authority of the agent, it is not necessarily the fraud 
"of the principal.'' 

Then, if Sancton, in sending the telegram, was not acting with- 
in the scope of his duty as Cashier, or had no express authority to 
send it, does the evidence show that the Directors adopted his 
act, and, if eo, are the defendants thereby liable for his false 

»4 Law R. Ch. 262. "2 Law R. Ex. 259. •? H. A N. 172. 
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1872. representation ? Tliere is no doubt that the Bank obtained pay- 
MAcKAT ixient from the plaintiffs of the bills of exchange which were accepted 

comalBciAL »*^6r ^^^c receipt of the telegram of the 24:th of August, but I do 
BAWK OP not think there is any evidence to show that, at the time the bills 

BBUN8WICK. ^^^6 paid, the Directors had any knowledge that the telegram had 
been sent. No doubt the President heard on the 24th of August 
that the plaintiffs had sent a communication, stating that they 
would not accept the bills drawn on the 11th of August, unless 
the funds were remitted to take up the £2000 bills; but he says 
he only knew this as a statement said to have been made by 
Lewis Lingley to the Cashier; and, though he knew that there 
was not then time to communicate with the plaintiffs, except by 
telegram, before the 2nd of September, when the £2000 bills 
would fall due, — he might very reasonably suppose that, if the 
communication from the plaintiffs came to Lewis Lingley, the 
answer to it would be sent by him. According to Mr. McLaugh- 
lin's evidence, he never saw or heard of the telegram to the 
plaintiffs until December, and, if that is true, the Bank claiming 
payment of the bills from the plaintiffs, in the absence of all 
knowledge of Scanton's fraud, could certainly be no adoption of 
it, so as to make them liable. In Udell v. Atherton {supra), Bram- 
WELL and Martin, B. B. held that the fraudulent representation 
of the agent was no part of the contract of sale, but collateral to it, 
and that the principal might adopt and take the benefit of the sale, 
without being liable for the fraudulent representation, which he 
had not authorized his agent to make. How far those principles 
are applicable to the present case, it is not necessary now to con- 
sider; for, assuming that a liability of the defendants could be 
created in that way, I think the effect of the payment of the bills 
depends so much upon the knowledge which the Directors had of 
the sending of the telegram by Sancton (if they had any'i, that, 
until that question is found by a jury, no satisfactory conclusion 
could be come to. I may also remark, that no question respecting 
the defendants liability, by adoption, was left to the jury. 

It might be sufficient to send this case to a new trial for the 
purpose of determining whether Sancton had authority to send the 
telegram; but if that should be found in the affirmative, the 
action would still remain, whether the Directors have any authority 
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to bind the stockholders by such a proceeding? And I do not 1872. 
wish to be understood as by any means admitting that the stock- mackat 
holders would be liable, even in that case; for the Directors are comioIbcial 
merely the agents of the stockholders for the management of the bank of 
affairs of the Bank, and the stockholders are only liable for the Bn^g^cx. 
acts of the Directors, done in the course of their business, and 
within the limits of the powers delegated to them. If they exceed 
their powers, the corporation, as a general rule, is not liable. See 
Ernest v, Nicholls} There is no difference, in this respect, be- 
tween the liability of corporations, and of natural persons, for the 
unauthorized acts of their agents. 

As to the objections to the admissibility of evidence, — I think 
the most, if not the whole of them are untenable. According to 
the case of The Wolverhampton Waterworks Company v. Hawkes- 
ford,^ the evidence given at the trial of the loss of the telegram 
rendered the secondary evidence of it by Sancton, in his examina- 
tion under the commission, admissible. 

The objections to the evidence, taken under the commission at 
Liverpool, if they amount to anjrthing, are only irregularities, and 
are waived by the defendants attending before the Commissioners, 
and cross-examining the witnesses, without making any objection: 
Hawkins v, Baldwin,^ 

Perhaps the 14th and 17th interrogatories put to the plaintiff, 
Daniel McKay, may be somewhat irregular, but no objection ap- 
pears to have been made to them at the examination; and tliey 
certainly would not be suflBcient of themselves to disturb the ver- 
dict. 

On the ground of misdirection, and in not leaving to the jury, 
whether Sancton was authorized by the Directors to send the tele- 
gram, I think there should be a new trial. 

Fisher, J. I entirely concur in the opinion delivered by my 
brother Allen, and consider it imnecessary to add anything to 
what he has said. 

Ritchie, C. J. and Wetmobe, J. took no part in this case. 

Rule absolute for new trial. 

The judgment in this case was reversed on appeal to the Privy 
Council. 



^6 H. Lords CaaeB 821. '16 Q. B. 375. 

<7 C. & N. 8. 796. 
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1872. KAY, PETITIONER v, HANINGTON, RESPONDENT. 



KAT 
V. 

Haninoton. 



Election to Local Legislature — 32 Vic. c. 32 — Bribery without knowledge and 

consent of Candidate — Re-election. 

The election of the Respondent as a member of the Local Legislature was set aside 
under the "Bibery and Corruption Act, 1869," for bribery and treating by his 
agents — the Judge certifying that the bribery was not committed by or with 
the knowledge or consent of the Respondent. At an election held to fill the 
vacancy the Respondent was again elected. 

Held, that he was not disqualified for re-election, the Act not having declared any 
such disqualification, except when personal bribery had been committed ; and 
that the practice of the Imperial Parliament in such cases did not apply. 

The respondent was elected a Member for the County of West- 
morland, in December, 1870. A petition against his return on 
the ground of bribery and treating, was filed by Mr. Hebert, one 
of the Candidates at that election, under "The Bribery and Cor- 
ruption and Election Petition Act, 1869,'^^ and on the 11th July 
last, the respondent's election was declared void, and was set 
aside, on the grounds of bribery and treating, done and committed 
b his agents, after the ordering of the writ of election, and be- 
fore and at such election, contrary to the provisions of the Act; 
and the presiding Judge thereupon certified the same to the 
Speaker of the House of Assembly, reporting also, under the au- 
thority given by the Act, "that such bribery was not committed by 
or with the knowledge and consent of the said Daniel L. Haning- 
ton." 

In consequence of this certificate, a new writ for the election of 
a member for the county of Westmorland, in place of the respon- 
dent, was issued on the 16th August last, pursuant to the 24:th 
section of the Act. The election was held under that writ on the 
8th Spetember last, when the Petitioner, the Respondent, and one 
Charles Ward were nominated as candidates — the Petitioner hav- 
ing read, and filed with the Sheriff, a protest against the nomina- 
tion of the respondent, on the ground that he was ineligible to be 
nominated or elected, in consequence of his seat having been va- 
cated for bribery and treating by the judgment. The respondent 
received the majority of votes, and was declared by the Sheriff 
duly elected, — the petitioner again petitioning against his right 
to be elected, for the reasons before stated. 

A petition wag presented against this last return, claiming that 

»32 Vic. c. 32. 
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by force of the judgment and determination of the Judge in the ^^^^- 
ca«e of Hebert v, Hanington, the respondent was, and is disquali- kat 
fied and incapable of being a candidate, and of being elected to fill haninotok. 
the vacancy. The case was tried, and the above facts substantially 
proved, and the questions of law arising upon the evidence were 
reserved by the learned Judge for the opinion of this Court, un- 
der the 22nd section of the Act. 

Feb. 15, 1872. Morrison, for the Petitioner. 

A, L. Palmer, Q. C, for the Respondent. 

The arguments are fully noticed in the judgments of the Court. 

Cur. Adv, Vtilt, 

Feb. 24. The Judges now delivered the following judgments : 

Ritchie, C. J. This matter comes before us on a case reserved 
by our brother Allan under the provisions of the 22nd section of 
the 32 Vict, cap. 32. 

The simple question for our consideration is this : — Is a candi- 
date, who has been unseated by reason of bribery by his agents, 
without his knewledge, capable of being elected to a seat in the 
House of Assembly at an election held to fill the vacancy oc- 
casioned by reason of his having been so unseated? 

The 32 Vict. c. 32, which gives us jurisdiction over this matter, 
by Sect. 3 declares what acts done by a candidate, either directly 
or indirectly, by himself or by any other person on his behalf, 
whether specially authorized for such purpose, or authorized gen- 
erally to act in procuring his election, shall be deemed bribery and 
treating, and affixes as a consequence or penalty, this disqualifica- 
tion; 'Tie is thereby declared to be incapable of sitting or voting 
in the House of Assembly as a member returned at such election, 
and suck election and return shall he void and be set aside/' And 
section 59, entitled, 'Tunishment of Bribery," enacts that, 
'•Where it is found by the Report of the Judge upon an election 
Petition under the Act, that Bribery has been committed by or 
with both (fie knowledge and consent of any person returned as a 
Member at an election, such person shall be deemed to have 
personally committed Bribery at such election; and, in addition 
to hia Election being declared void, he shall, during the period 
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^8'^g- of six years next after the date of the said Report, be incapable 
KAT of being elected to, and of sitting in, the House of Assembly;" 
haninoton. ^^^ ^® shall further be incapable, during the said period, — (1) Of 
being registered as a voter and voting at an election in the Pro- 
vince for a member of the House of Assembly; (2) Of holding any 
appointment or commission or office under the authority and con- 
trol of the Lieutenant-Governor in Council. And section 60 
enacts, that, "nothing herein contained shall be taken to relieve 
any person from any of the penalties imposed by any other Act or 
Acts in respect of Bribery, except so far as relates to the debarring 
of such person from voting at any election/^ 

It has been strongly contended before us, that the Election 
declared void, and the Election to fill the vacancy occasioned 
thereby are one and the same election, — that immediately on a 
Candidate being unseated for bribery by his agents, though with- 
out his knowledge, not only the Acts of Assembly apply, but the 
common law, or law of Parliament likewise applies; and that 
decisions under the latter clearly establish that, in England, the 
parly unseated, as the Respondent was, could not be returned at 
the Election occasioned by the election being so avoided. 

The Act of 32 Vic. cap. 32, I think, +reats the election caused 
by the decision of the Judge as a proceeding entirely distinct from, 
and unconnected with, that declared void. Thus, by section 24, 
the Speaker, on receipt of the certificate of the Court or Judge, 
in case the election is declared void, shall forthwith send ^*his 
Warrant to the Provincial Secretary, to issue a Writ for the 
Election of a Member to fill the vacancy which is liereby declared 
to be thereby occasioned;" and in section 25, in the event of 
the certificate being received during the sitting of the House, the 
House, in case the election is declared void, "shall give the neces- 
sary direction for issuing a Writ for a new Election/* In con- 
sidering the objections raised, the question immediately suggests 
itself, — if the disqualification under section 3 was to extend fur- 
ther and to the extent contended for, why was not the provision 
added (by express words) and the party unseated declared ^like- 
wise incapable of being elected at the new Election caused by 
the vacancy ?** And, if there were to 'be other penalties or dis- 
qualifications not provided for in any Act of Assemlby, why, after 
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the words other "Act or Acts" in section 60, were not the words ^^"^^ 
added "or by the common law, or law of Parliament, as hereto- kat 
fore administered in England, (if, as is contended, such is the haninoton. 
law) r 

In considering this Bribery question, I think we must be regu- 
lated by our own Acts of Assembly regulating controverted Elec- 
tions, and passed for the prevention of Bribery and Corruption at 
the Election of members to serve in the General Assembly; and 
where we find provisions expressly made to meet the exigencies 
of any particular case, and disqualifications, disabilities and pen- 
alties clearly defined and imposed we must be governed by the 
law thus enacted, and not, without express authority, impose 
other, or greater, additional restrictions or penalties, — that we 
must be governed by our own legislative enactment, rather than 
by the common law or law of Parliament of Great Britain (assum- 
ing such to have been in force in this Province and to be different 
from the provincial statutory provisions). If such should be the 
case, which we are not called on to affirm or disaffirm, we must 
conclude that the Provincial Legislature intended its own pro- 
visions to be in substitution and lieu thereof. 

The object of the Legislature, as declared by the preamble of 
the 32 Vic, was to "provide more affectually for the prevention 
of Bribery and Corruption at the Election of Members to serve 
in General Assembly," and we may presume that the Les^isla- 
ture deemed all necessary provisions were enacted to accomplish 
that purpose in the 32 Vic, or the Act or Acts referred to in the 
60th section. 

I cannot think that it was the intention of the Legislature that 
Biny other or greater disqualifications, or additional disabilities or 
penalties, should be imposed for any offences provided against by 
the Act, than are therein prescribed. Had such been the design 
of the Legislature, I think there would have been an express 
enactment to that effect. I am not aware of any case ever having 
arisen^ either in this or the adjoining provinces, where the rule of 
the common law or law of Parliament, as contended for in this 
case, has ever been practically applied, or its existence, b& being 
in force, recognized by any legislative or judicial authority ; and I 
do not think that, in view of the state of the legislation of this 
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1872. Province on the subject, we would be justified in now adopting 
KAY what, to say the best of it, could be but a doubtfully established 
HAioifoTOH. precedent. 

On the other hand, if we have misapprehended the Legislature, 
a similar error can be very easily guarded against for the future, 
by amending the Act in such a way as to remove the possibility of 
any doubt or misunderstanding on the subject. 

Allen, J. It is contended in this case, 1st. That, the first 
election of the respondent having been set aside for bribery, he is 
disqualified from re-election, by common law ; 2nd. That he is dis- 
qualified under the Act, 32 Yic. c. 32; 3rd. That he is disquali- 
fied under the Act, 18 Vic. c. 37, § 51. 

It seems quite clear that, according to the law and practice of 
Parliament, a person who has been unseated for bribery is not 
eligible for re-election to fill the vacant seat; and that, until the 
seat, which has been declared vacant, by reason for bribery, has 
been effectually filled, the person offending continues disqualified: 

1 Roe Elect 142; Wordsworth Elect 83; Clerl- Elect 169, 
195, and this appears to be the rule, even thouorh the candidate 
has been acquitted of any personal cognizance of the corrupt pro- 
ceedings. Clerk Elect Conim. 166. The principle of the rule is, 
that the second election is looked upon as a continuation of, and 
forming part of the first — the whole proceeding forming but one 
election. 

It is unnecessary to consider how far the decision of Election 
Committees of the House of Commons should guide us, in the 
absence of any legislation on the subject ; because I think the Act 
32 Vic. c. 32 § 59 having expressly declared under what circum- 
stances a person, whose election has been set aside, shall be in- 
capable of re-election — namely, where he has been guilty of per- 
sonal bribery — it must be taken to have been the intention of the 
Legislature, that where there was no personal guilt, the candidate 
is not disqualified for re-election. 

The 3rd Section of the Act declares that "every person who 
shall after the ordering of a writ for any election, either directly 
or indirectly by himself, or by any other person on his behalf, 
whether specially authorized for such purpose, or authorized 
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generally to act in procuring his election, give, allow, or oflfer, iiT2. 



or promise to give, allow, or procure to or for any elector, any kat 
money, present, gift, loan, valuable consideration, reward, oflSce, h^^q^on 
employment or provision, being other than in the nature of 
refreshment, to or for the use of any person in order to procure 
the election of any person or to procure any elector to vote or 
refrain from voting at such election, shall be deemed to have com- 
mitted bribery under this Act, so as that he shall be incapable, 
and he is hereby declared to be incapable of sitting or voting in 
the House of Assembly as a member returned at such election, 
and such election and return shall be void, and be set aside." 

It then makes similar provisions ap'ainst treating, for the pur- 
pose of influencing any person to vote, or refrain from voting. 

The 21 Section requires the Judge, at the time he certifies his 
determination of the case to the Speaker, to report to him whether 
bribery has been committed by or with both the knowledge and 
consent of the Member. 

The 59th Section enacts, that "where it is found by the report 
of the Judge upon an Election Petition under this Act, that 
bribery has been committed by or with both the knowledge and 
consent of any person returned as a member at an election, such 
person shall be deemed to have personally committed bribery at 
such election, and in addition to his election being declared void, 
he shall during the period of six years next after the date of said 
report, be incapable of being elected to, and of sitting in the 
House of Assembly;'^ and he shall further be incapable during 
that period, (1) Of being registered as a voter, and voting at an 
election for a member of the House of Assembly. (2) Of hold- 
ing any appointment or commission or office under the authority 
and control of the Lieutenant-Governor in Council. Under this 
act, bribery and treating of any description, are punished by the 
loss of the seat, and the election is set aside; but where the 
candidate has been personally corrupt, where the bribery was 
with his knowledge and consent, '*in addition to his election being 
void," he is declared to be incapable of being elected for a period 
of six years, besides the disqualifications. Surely then, when the 
Legislature has affixed such a serious punishment to the offence 
of personal bribery, and has not declared that any disqualification. 
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1872. beyond the setting aside of the election, should attach to bribery 
kat committed without the knowledge and consent of the candidate, it 
handIoton. ^^st be presumed that they did not intend that he should suffer 
any other punishment in such cases. 

The words — "in addition to his election being declared void" — 
seem to me to show, beyond doubt, that the avoidance of the 
election was the only punishment intended, where personal bribery 
was not proved. 

Secondly, it is contended that the words "such election" in 
the third section of the Act should not be construed to mean the 
election at which the bribery took place, but any election held to 
fill the seat vacated in consequence of such bribery; and in sup- 
port of this. Clerk on Elect, 197, was cited, where such a con- 
struction is said to have been put upon those words in the statute 
7 Wm. 3, c. 4. It is doubted, however, by the author, whether 
the interpretation of the words is correct, and whether it does not 
depend, rather upon the common law of Parliament, than upon 
the legal interpretation of the words. It seems to me to be a very 
forced and unnatural construction, and one which I should not be 
disposed to adopt upon the mere decision of an Election Commit- 
tee. The words of our Act (after stating that in certain cases the 
Member shall be deemed to have committed bribery,) are, that he 
shall be incapable of sitting or voting in the House of Assembly 
as a Member returned "at such election." Which election is re- 
ferred to? Why, surely the election in which he is charged to 
have committed bribery. The Act thus proceeds "and siwh elec- 
tion and return shall be void and be set aside." If these words 
are to be construed in their grammatical and natural sense, how 
can they apply to any election except that at which the bribery 
took place? 

The third objection is, that the respondent is disqualified by 
the Act 18 Vict. c. 37, § 51 ; and it is said that this is clear from 
the 60th section of the Act 32 Vict., c. 32, which declares that 
"nothing therein contained shall be taken to relieve any person 
from any of the penalties imposed by any other Act or Acts in 
respect of bribery ; except so far as relates to the debarring of such 
person from voting at any election." 

The 51st section of the 18th Vict enacts, that "whoever, after 
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the ordering of the writ for any election, shall directly or ^^^^ 
indirectly give or allow to any elector any money, meat, kat 
tirink, entertainment, or provision, or make any present, gift, re- hamngtom. 
ward or entertainment, or make any promise or engagement to 
give or allow any money, meat, drink, provision, reward or en- 
tertainment to or for any person or place, or the use or benefit 
of any person or place in order to be elected, or for being elected 
for such place, shall be incapable of sittino* or voting in the House 
of Assembly." This section appears .to have been intended to 
express the substance of the 4<^nd and 43rd sections of the 11 
Vict. c. 65, which are almost identical with the words of the stat. 
7 Wm. 3 c. 4. 

No part of the Act of 18 Vict., c. 37 is in terms repealed by the 
32 Vict., c. 32, but there certainly is, to my mind, some difficulty 
in reconciling the olst section <>f the former Act, with the 59th 
section of the latter. Under the 18 Vict, the disqualification for 
bribery would seem to be perpetual, though a different construc- 
tion has been given in England to the statute of 7 Wm. 3, which 
lias been held only to disqualify the person from serving in the 
existing Parliament: 1 Rop Elect. 148. 

Whatever may be the true construction of the 51st section of 
the 18th Vict, (admitting it to be in force), I think it only applies 
to cases of personal bribery, where the acts are done by the desire, 
<;r with the privity of the candidat>e: Hughes v. Marshall,^ and, 
cannot therefore, apply to tliis case. 

Where the consequences are highly penal, as they certainly are 
under the 18 Vict., it ought to be clear, beyond a reasonable doubt 
that the case comes within the words of that Act before a person 
is made liable to the penalties. As the Act of 32 Vict, has imposed 
certain disqualifications upon persons found to have committed 
bribery, either personally, or by their agents without their know- 
ledge and consent, I think we ought not to go outside of that Act, 
and impose other disqualifications and penalties, unless we are 
clearly satisfied that such was the intention of the Legislature. 

For these reasons, I think the Petitioner has failed to make out 
that the respondent was disqualified by law from being re-elected. 

W^EIJDON, J. I am of the same opinion. 

12 C. A J. 118. 
3 14 N. B. R. 
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1872. ^ Fisher, J. In the argument in this case, numerous authorities 
Kay were referred to and decisions of committees of the llousi^ of 
(,^ommons, as well as the opinions of eminent text writers, to shew 
what was hribery hy the common law, and the law or custom of 
parliament, as also the Act of the Imperial I^arliamcnt of Wm. 3, 
'. . 4. T am unable to discover that the common law, or wjiat, in 
England is called the law and custom of Parliament, or any Act 
of the Imperiid Parliament have anything whatever to do witli the 
question. In 1855 an Act was passed to regulate the election of 
Members to serve in the General Assenddy — 18 Vic, c. 37. The 
59th section of this Act disqualified a person guilty of the bribery 
therein defined from sitting in the House of Assembly. So far as 
I can discover from reference to former Acts, this provision has 
l>een incorporated in the different Acts relating to elections passed 
in this province, and the latter contain substantially all the pro- 
visions relating to bribery in the former Act. The Revis^l 
Statutes, Title xix, c. 98, provided for the trial of controverted 
elections, and was copied f mm the Granville Act (so called), which 
in England was passed to supersede the old mode of trial by the 
House of C-ommons, which was verv inconvenient and dilatory. 
Controverted elections continued to be tried in England by 
committees of the House until 1868, when the ''Parliamentary 
Election Act, 1868" was passed to transfer the trial to the Judges 
of the Court of Common Pleas. The trial of election petition? 
was so transferred because there was little, or no confidence in 
the Committees, and, whether they were fairly open to the charge 
or not, their decisions were generally supposed to be influenced 
more by considerations of i)arty, than a regard for the rights of 
the contestant. 

Our Act ^2 Vic. c. 32 was mostly copied from that Act, and is 
intituled "An Act to provide more effectually for the i)revention of 
bribery and corruption at the election of members to serve in the 
General Assembly, and for the more effectual trial of election peti- 
tions.'' The preamble states plainly the object of the Act, and 
its meaning is to my mind perfectly plain. In its enactment, the 
Legislature intended that it should prescribe what bribery and 
treating were, the mode of trial of a member charged with the 
lommission of the offence, and the punishment. This appears to 
liie, in effect, virtually to repeal § 51 of the Act of 18 Vic. 
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The third section enacts that bribery, as therein defined, ct)ni- _ i872. 
niitted by the agent or agents of any candidate shall vitiate the kay 
election, and it shall be set aside. It makes similar provision with 
regard to treating. 

In either case, no incapacity attaclies to the candidate, save only 
that, when there has been bribery or treating, the election is 
deemed to be so contaminated thereby that it is set aside. 

The 59th section advances a step further, and enacts that, if 
the bribery has been committed with the knowledge and consent 
of any person returned as a member, he shall be deemed person- 
ally to have committed bribery, and, in addition to the election 
being declared void, shall be incapable of holding a seat in the 
Assembly for six years. In the one case, the election is set aside, 
when bribery is committed by the Agent of a member returned, 
and in the other, when it has been committed with his knowledge 
and consent, the election is set aside, and he is incapacitated from 
sitting in the Assembly for six years. 

In the case of the respondent, the learned Judge who triwl the 
election petition expressly certified that the Bribery, for which the 
election was set aside, was not committed with his knowledge or 
consent. It was urged that both elections were one and the 
same. Such a proposition is, I think, inconsistent with both 
reason and law. The reasoning of the counsel for the Petitioner, 
if I understand it, led to the conclusion that the Respondent could 
not be elected to fill the seat vacated by the bribery of his agent, 
while he could be elected for the same County to fill a subse- 
quent vacancy. How such a result would promote the ])urity of 
elections, which, I assume, was the primary object of "the Bri- 
bery and Corruption and Election Petition Act of 1869/' T am 
unable to discover. 

I am, theferore, of opinion that the (|uestion must be determin- 
ed by the plain meaning of the Act of 1869, which must govern 
it; and by that Act, no incapacity attaches to the Respondent by 
reason of the act of the agent, committed without his knowledge 
and consent. 

Wetmore, J., took no part in this case. 

Judgment for Respondent. 
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THE COMMEKCIAL BANK OF ]S'EW BRUNSWICK 

V. FLEMING. 

Check, initialing of by bank caahier — Acceptance — Set-off. 

In an action on a bill of exchange, the defendant claimed to set off the amount of 
a check payable to "bearer," drawn by one L. ui>on the plaintiffs, several years 
previously, upon which their cashier had written the initials of his name. In 
1867 L. gave the check »o initialed to G., who kept it till a few days before the 
trial of the cause (1871) and then gave it to the defendant 

Held, Ist, That if the check could be treated as an inland bill of exchange, the 
initialing of it did not operate as an acceptance within the statute. 2nd, that 
even if the initialing of the check could operate as an agreement by the plain- 
tiffs to pay the amount to L., it was only a chose in action which the defend- 
ant could not avail himself of in this suit 



'J'liift was an action brought on a bill of exchange. The de- 
fendant claimed to set off the amount of a cheek payable to 
**bearer/' drawn by one Bartlett Lingley upon the plaintiffs several 
years previously, upon which their cashier had written the initials 
of his name. In 1867, Lingley gave the check so initialed to one 
(Jardner, who kept it till a few days before the trial of this cause 
and then gave it to the defendant. The cause was tried before 
Weldon, J. at the Saint John Circuit in May, 1871, when a ver- 
dict was taken by consent for $4000 (the amount of the plaintiffs' 
claim), leave being reserved to the defendant to move to have the 
verdict reduced by the amount of the check. 

In Trinity Term following, A. L, Palmer, Q. C, obtained a 
rule nisi, against which, on October 18, 

S, R. Thomson, Q. C\ shewed cause. 

Diiff, Q' C. and A. L, Palmer, Q, C, in support of the rule. 

Besides the cases noticed in the judgment of the Court, the 
following cases and authorities were cited : Mussey v. Eagle Bank;^ 
Moore on Banking, 280; Bank of England v. Anderson;'^ Malcolm 
V. Scott;^ Barwick r. English Joint Stock Bank.* 

Cur. Adv. VuH. 

The judgment of the Court was delivered by 

RiTCiiiK, C. J. There was no contract between the defendant 
and the plaintiffs in relation to this check, unless it grew out of 



^9 Mete. 306. 

*3 Bing. N. C. 589. 



*6 Bzch. 601. 

«U R. 2 Bxch. 259. 
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the very check itself, and then only by reason of the defendant ^^^^- 
V.eing the holder^ — assuming him to have been such at the time commkrcial 
of action brought; and such contract could only exist by reason n«w 
of the Bank having become a party to the check, which could Brunswick. 
only be in the character of acceptors. There was no privity what- flkmino. 
ever between the Bank and the defendant, and no consideration 
as between them, on which a contract could be based, — in fact, 
all the ingredients of a contract were wanting. The letters 
"G.S." were on the check before* it came to the defendant's hands, 
and, until he claimed to set it off against the note on which this 
action was brought, he had no dealings or transactions with the 
Bank in reference thereto. 

Tlie case of Keanc v. Hcard,^ shews that a clieck is a negotiable 
instrument and capable of indorsement ; and it would seem to 
establish that there is such a strong analogy between a check and 
a bill of exchange that it is capable of being accepted. Thus, 
Erie, C. J. says, "It is drawn upon a banker; and, though in 
practice the banker does not accept the draft, he might, for aught 
I know, do so/' (In this case, it would seem from the evidence, 
when the check was drawn and initialed, Lingley had no funds in 
the Bank to meet it.) Byles, J. in the same case draws a distinc- 
tion between checks and drafts in these words; "In one thing it 
differs from a bill of exchange: it is an appropriation of so much 
money of the drawer in the hands of the banker upon whom it is 
drawn, for the purpose of discharging a debt or liability of the 
drawer to a third person; whereas it is not necessary that there 
should be money of the drawer in the hands of the drawee of a 
bill of exchange.'^ And, after pointing out another difference, 
viz. that, in case of a check, the drawer is not discharged by de- 
lay in presentment, unless prejudiced thereby, he adds, "In all 
other respects a check is precisely like an inland bill of ex- 
change." 

The only case analogous to this, which I have met with in the 
English Reports, is Robson v. Bennett,^ where it appears, by the 
practice of bankers in London, if one banker presents a check on 
another after 4 o'clock, it is not then paid, but merely an answer 
is given whether it is a good check or not, and a mark is put on 

^ 8 C. B. N. S. 372. > 2 Taunt 387. 
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1872. it, if ^()()(l, either hv tlie person presenting it, or the person who 
COMMERCIAL glves the answer, and elieeks so marked are paid next day, at noon, 
^^NEw^*^ at tlie clearing lioiise. Mansfield, C. J. says, "A draft was drawn 
Brunswick, on the lltli of September; on that day it was carried to thehouse 
FiKMiNo *'^ ^^^^ draww, and, in the language of those persons, was marked: 
tlie effect of that marking is similar to the accepting of a bill; for 
he admits hereby assets, and makes himself liable to pay. It is 
the practice of bankers not to pay bills of this description which 
are presented after 4 o'clock, but to mark them. And it is usual 
that bills marked on one day, are carried to tlie clearing-house, 
where their clerks meet, and paid there on the next day. There- 
fore it is the same thing as if a banker had written on a cheek, — 
*We pay this to-morrow at the clearing house.' * ♦ * * The 
mark on the check is an engagement to pay at a jiarticular place." 
But the difficulty of applying that case to the present is simply 
that there was no evidence in this case to establish any usage, 
custom or general practice among bankers and their customers, or 
the public, in the city of St. John, that a check marked by the in- 
itials of an officer of the bank amounted to an acceptance of the 
check, and tliat a cheek so marked, in the hands of the drawee, as 
this was, could, according to the ordinary course of business, be 
passed from hand to hand as this was, and the bank be liable on 
it at all hazards, in the hands of whomsoever it might be, as if it 
had been regularly accepted by them. The evidence, on the con- 
trary, so far as there was any evidence on the point, was very much 
the opposite of this. 

Again, could a mere mark, such as this, be treated, in this pro- 
vince, as an acceptance? If a check can be accepted at all, it can 
only be in its character of an inland bill of exchange; and, treat- 
ing it as such, would not the 4th sec. of cap. 116 of the 1 Rev. 
Stat, apply, which enacts that *'no acceptance of any inland bill 
of exchange shall be sufficient to charge any person, unless it Ih» 
in writing on such bill, or one part thereof, if there be more than 
one?'^ Should not the writing be such as itself evidences a con- 
sent to comply with the request of the drawer? and will anything 
short of this constitute an acceptance under the Statute? With- 
out parol evidence to explain the letters ^*0.S.," what meaning 
could possibly be attributed to them? And was it not clearly the 
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intention of the Legislature to prevent acceptance of inland bill ^I^i_ 

of exchange being proved by parol? At any rate, in the absence commercial 
of any general usage or custom recognizing 8uch letters as amount- ^^^^ 
ing to a general acceptance, or promise to pay the check when Brunswick. 
presented, how can we give it that effect? flkminc;. 

The case of Rohson v. Benneti was before 1 & 2 (i(»o. IV. cap. 
78, which required acceptance of inland bills to Ix? in writing. 

It was argued that, though this might not amount to an accept- 
ance, it amounted to an agreement to pay the amount; and thai 
the Bank are estopped from saying they have not funds of the 
drawer to pay. Even if this were so, it could only be so as between 
the drawer and the Bank, and if it were so, there might be ground 
for an action by the drawer against the Bank for improperly re- 
fusing to pay liis check. But how can it enure to the benefit of 
the defendant, who was no party to the contract? The defend- 
ant, if he can recover against the Bank, at all, must do so on the 
check; for, if the Bank are not liable on the check, there could be 
no liability on their part to the defendant, whatever there might 
lie to Lingley, the drawer, because, if there was no acceptance, 
there was no contract, express or imnlied, between the defendant 
and the bank. 

Rule dmharged. 



HATCH V. TAYLOR. ^^' 

Justice of the Peace — Second notice of action tifter dUscontinuance — First -notice 
avaiUible — Requisites of notice — Tender of amends — Time. 

A notice of action for false imprisonment was served on defendant, a Justice of the 
Peace, on the 19th March, and a writ issued on the 17th April. The plaintiff 
took out a rule to discontinue that suit, and got an appointment to tax the cosIk 
OB the 9th July. On the 7th July, a seoond notico of action was served on the 
defendant, and a writ issued on Monday the 9th August 

Held Ist, That if the second notice was had, the plaintiff could avail himself of the 
first notice notwithstanding the discontinuance of the suit commenced thereon. 
2nd, That the second nr^ce was sufficient though it did not allege that the de- 
fendant had acted ma'..clous1y, — he having acted, either entirely without juris- 
diction, or in excess of his Jurisdiction. 3rd, That, though the last day of the 
month's notice expired on Sunday, the defendant had not the whole of the follow- 
ing day to tr Jer amends ; and therefore the action was not commenced too soon. 

This was an action of trespass against the defendant, a Justice 
of the Peace, for false imprisonment, tried before the Chief Justice 
at the York Sittings in November, 187L 
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1872. A verbal complaint was made before the defendant against the 

Hatch plaintiff for stealing hay, by his (the plaintiflPs) men. On tliis 
complaint, after some delay, during which the defendant advised 
a settlement, a summons was issued, the plaintiff was convicted, 
and a warrant of commitment was issued, upon which the arrest 
was made, for which the present action was brought. 

At the trial the defendant produced his minutes of the case, 
wherein he states that a summons was issued for taking away hay, 
and that he proceeded under 1 Rev. Stat. c. 153, § 11. He also 
stated that he considered cutting and carrying away hay the same 
as cutting and carrying away growing corn. The learned Chief 
Justice charged the jury that the defendant had proceeded on a 
matter over which he had no criminal jurisdiction, and that it wjis 
not necessarv in the notice of action to allege malice. 

A verdict was entered for tlie plaintiff, and, on a former day 
of this term, — 

Frascr moved for a new trial, on the ground of misdirection, 

(1) In ruling, (a) that an allegation of malice in the notice 
was not necessary, (b) That the action was not commenceil too 
soon; and (2) in telling the juiy that the defendant acted without 
jurisdiction. 

Cur. Adv. Viilt, 

The judgment of the Court was delivered by 



Ritchie, C. J. This was an action of trespass for false im- 
prisonment tried at the last sittings for York, when a verdict, un- 
under the direction of the Chief Justic^e was found for the plaintiff. 
1'he plaintiff was arrested and imprisoned in gaol under a war- 
rant issued by the defendant, a Justice of the Peace for the C*ounty 
of York. 

The imprisonment complaincnl of took place on the J)th Feb- 
ruary, 186!). A notice of action was served on the defendant on 
the 19th March, 1869. A writ was issued on the 17th of April, 
1869. No declaration was filed or served. A rule to discontinue 
was taken out, and an appointment to tax costs on the 9th July, 
1869. On the 7th of July a second notice of action was served 
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<»n the defendant, and the writ in the present action issued on i872. 
Monday the 9th Anpist, 1869. hatch 

The first notice was in all respects regular; but it is objected 
that, a writ having been issued on the 17th April, and the suit not 
having been proceeded with, and another notice served on the 
7th July, the first notice ceased to be available for the plaintiff, 
and must be considered as having been abandoned. We cannot 
understand why this should be so. The object of the notice is 
simply to enable the party to tender amends, and the discontinu- 
ing of the first writ, or giving the second notice, in no way pre- 
vented him from doing tliis, had he so chosen, and if the amends 
tendered had, in the opinion of the jury, been sufficient, it would 
have been a complete bar to the action. 

If this notice had been, for any reason, irregular or of no eflfect, 
there was the notice of the 7th of July. But it is urged that this 
was insufficient inasmuch as it did not allege the act to have been 
done maliciously. Such an allegation, however, was not in this 
case necessary, for the simple reason that it was abundantly clear 
that the magistrate acted either wholly without jurisdiction, 
or entirely in excess of his jurisdiction, in either of which cases 
there need be no allegation of malice. So that, in either case, 
the defendant had a good and sufficient notice. It was also 
objected that, if the last notice was relied on, the month ended on 
Sunday, and the defendant had all of the following day to tender 
amends^ and that an action, commenced on the Monday, was too 
soon. Assuming that the first notice could not avail, there is 
nothing in this objection. The cases clearly shew that the general 
rule which prevails in the general practice of the courts, under 
which, when the last day of a given number of days for the doing 
of an act falls on ^ Sunday, the party has the whole of Monday 
to do it in, or the rule as to payment of money on a Judge's order, 
doe* not apply to the construction of statutes, which is founded 
on an entirely different consideration. See Pennell v. Uxbridge 
(Church-wardens &c.) ;* Peacock, App, ats. The Queen, Respon- 
denii,'* Morris v. Barrett.* 

There is, therefore, no reason whatever for our interfering with 
the verdict in this case, and the rule must be refused. 
_ Rtile refused. 

^ S Jar. N. 8. 99 : 81 L. J. M. C. 92. * 4 C. B. N. 8. 267. • 7 C B. N. 8. 139. 
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3872. EUROPEAN AND NORTH AMERICAN RAILWAY COM- 
EuKOPLAr" PANY FOR EXTENSION FROM ST. JOHN 

AND NoRrH WESTWARD r. THOMAS. 

American 
Railway Co. 

Thomah. Where a pecuniary obligation is created by statute, and a remedy expresnly given 
for enforcing it. that remedy must be adopted. 
The plaintiflTs ^ere incorporated by Provincial Act, 27 Vic, c. 43, for the purpose 
of constructing a railway from St John to the boundary of the United States — 
the capital stock to be two millions of dollars, and the company to proceed to 
locate and complete the road as soon as $50,000 of the stock were paid in. The 
Directors were authorized to make equal assessments on the shares from time to 
time, as they might deem necessary, to be paid to the Treasurer, and in case any 
subscriber for stock neglected to pay the assessment the directors might order 
shares to be sold at auction, and in case of any deficiency, he should be account- 
able to the Company for the balance. By Act 32 Vic, c 54, to amend the Act 
of incorporation, after reciting that It was doubtful whether the subscribers for 
shares were legally liable to pay assessments unless the whole amount of the 
capital stock had been subscribed for, and the $50,000 paid in and also, whether 
the notice of assessments had been given in accordance with the Act of incor- 
poration, it was enacted. 1. That the subscribers for stock should be liable in 
the same manner and to the same extent as if the whole capital stock had been 
fully subscribed, and as if the $50,000 had been paid in, in the manner directed 
by the Act of incorporation, and as if all assessments on the shares and the 
notices given thereof, had been made and given according to the said Act. 2. 
That to entitle the Company to recover against any stockholder, two months 
notice, of the assessment should be published in a newspaper, and after the ex- 
piration of that time, the Company should be entitled "to sue for. recover and 
receive from any stockholder the amount due for unpaid subscribed stock in the 
aame manner as if the calls for assessment had been regularly made" in ac- 
cordance with the requirements of the Act of incorporation. Held, 1st. That the 
Act 32 Vic c 54 was not ultra virea under the "British North America Act, 
1867," I 92 sub-sec 10; 2nd, (Per Ritchie. C. J., and Allen and Weldon. J J.. 
Fisher J. dubitante.) That an action of debt could not be maintained under the^ 
Act of Incorporation, for the assessments on stock : but that the proceeding by 
sale of the shares must be adopted; 3rd, (Fisher J. diaaentiente) , That the pre- 
amt>le of the Act 32 Vic, c 54, shewed that the object of the Legislature was 
not to alter the remedy given by the Act of Incorporation for the recovery of 
assessments, but to remove other difldculties ; and that the words of section 2 
did not give the Company a right to sue for assessments in the first instance. 

Tlie defendant, being a stockholder in tlie plaintiffs' Company, 
refused to pay certain calls made on his stock, and the present ac- 
tion was hn)ught to enforce their recovery. At the trial before- 
the Chief Justice at tlie Saint John circuit in January, 1871, a 
verdict was found for the plaintiff with leave reserved to enter a 
nonsuit. 

Feb. 10, 1871. Jhtff, Q. C. moved for and obtained a rule ni^t 
for a nonsuit on the following grounds. 

1. The capital stock required was never all subscribe<l, and 
therefore no legal assessment could be made. 
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2. The assessment was made bv the direi^orp, who had no ^872. 

»' - ^_^^___^_^_ 

anthority at common law or by statute to make ii. It should liave kuropean 
Vicen by resolution of the stockholders. American 

3. No proper notice of tlie calls was given. It sliouhl have railway co. 
been a personal notice. thomas. 

4. The Treasurer should liave been sworn as required by the 
Act before he ccmld give the notices. 

5. No action will lie for the calls until the sto(tk hae been first 
offered for sale, and then only for the balance. 

6. The erasure of the names of su])scribers on the list prior, to 
that of the defendant relieved him. 

7. The plaintiffs cannot recover until they liave offered the de- 
fendant his certificates of stock. There must be a quid pro quo. 

8. The Act 32 Vic, c. 54 was ultra vires the L(Kal Legislature, 
because the Western Kx tension Railway was part of a scheme for 
a continuous railway extending through the province into the 
Stat^ of Maine, in the Ignited States. 

9. Even if the Act of 18(59 is valid, it does not cure the defect 
in the assessment from its having been made by improper per- 
sonB. 

10. It does not cure the defect of the want of j)ersonal notice. 

11. Nor does it cure the defect of tlie shares not being sold, — 
the remedv must l>e by yale as before. 

12. It would only rench'r the subscribers liable pro rata on the 
•whole subscribed stock. 

13. Even under the Act of 18()9, the notice did not comply 
with that Act. It does not say the assessment was made on the 
whole stock and does not specify any time or place for payment. 

April 18, 1871. A. L, Palmer, Q. (\ and l^r. Harl'er shewed 
cause. 

April 19. Duff, Q. (\, and S. U. Thomas, ij. C. in support of 
the rule. 

In addition to the cases noticed in the judgments, the follow- 
ing cases were cited: Ornamental Pyrographic Woodwork Co. r. 
Brown^^ Crookshank v. MrFarlancr Waterloo Bridge Co. r. 
Cull,^ Waterford Railway Co. v. Logan, ^ Fox r. C I if ton ^^ Ex parte 

»2 H.A C. 63. *14 Q. B. 672. 

»2 All. 664. »6 Bing. 776. 

• 1 B. A B. 213. 
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1872 Ward} Oldtown Hail way Co. v. Veseyr Atluntic Cotton Mills v. 



■uROPKAN Abbott,^ Societi/ of Practiral Know/edge v. Abbott* Stratford and 

^^^^r/" '-foreton Railwau Co. v. Strnffon.^ 

RAILWAY Ci.. ^wr. Adv. I ult. 

V. 

Thomas. The juclgcs now (k'Hvcivd \\w following judgments: — 

Ritchie, V. J. This was an action against the defendant as a 
shareholder in the E. & X. A. Railway Company for certain calls. 
The plaintiffs were incorporated by the 27th Vic, c. 43, wliereby 
certain persons including the defendant were made and constituted 
a Body politic and corporate by the name of ^The European and 
North American Railway Company for extension from St. John 
Westward;" the object of the incorporation being to enable them 
to construct a railroad "from the city of St. John, in the County 
of St. John, in this Province, westward, to the boundary of the 
United States." The 30 Vic, cap. 6 and 30 Vic, cap 12 were 
subsequently passed in aid of this undertaking, but no question 
arises in this case under the provisions of either. In 1869 the 32 
Vic, cap. 54, an Act to amend the 27th Vic, cap. 43, was passed, 
which has a most important bearing on many of the questions 
raised, and, therefore, of the many points submitted for our con- 
sideration, it will be most convenient first to dispose of the one 
which presents the question as to the validity of the Act 32 Vic, 
c 54, as on this a number of the other questions are dependeat. 

It was contended that this Act was ultra vires the Local Legis-. 
lature, and therefore void — that under the British North Ameri- 
ca Act, 1867, section 92, sub-section 10, paragraph (a), it was 
withdrawn from the class of subjects on which the Provincial 
Ijegislatures might legislate, and that by force of section 91, which 
declares the matters over which the Parliament of Canada should 
have exclusive legislative authority, it belonged exclusively to 
that Parliament. Under section 92, which enumerates the mat- 
ters confided exclusively to the local legislature, we have by sub- 
section 10 "Local Works and undertakings other than such of the 
following classes/' then follow three paragraphs a, b, and c, of 
excepted classes. Paragraph (a) is the only one that bears on the 

^L. R. 3 Exch. 180. «2 Bear. 569. 

*39 Maine R. 571. *2 a A Ad. 519. 

•9 Cush. 423. 
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subjovrt before us. It reads thus: ^T^jines of Steani or other Ships. i872. 
Rail-wav?, Canals, Telegraphs and other works and undertakings khropean 
WMiecting the Province with any other or others of the Provinces ^j^^^^^^^^ 
or extending beyond the limits of the Province." Under section rah-way co. 
^K which specifies the classes of subjects assigned exclusively to ^' 

tile Parliament of Canada, by sub-section 29 we have, "such classes 
of subjects as are expressly excepted in the enumeration of the 
clasfies of subjects by this act assigned exclusively to the Ix»gisla- 
tures of the Provinces." It is contended that the subject matter 
of this Act comes within one of such exceptions, and is, therefore, 
beyond the power of the Provincial Assembly. 

The 27th Vic, cap. 43, of which the Act under consideration 
i5 an amendment, is an Act to incor|)orate "the E. & N. A. Rail- 
way Camj)any for extension from St. John, westward," and au- 
thorizes tlie Company so incorporated to locate and construct and 
ftnally complete a Railroad "from the City of St. John in this 
^*rovince, westward, to the boundary of tlic United States." Such 
^ railway, if constructeil, clearly does not connect this Province 
^ith any other or others of the provinces, and, without stopping 
to notice the marked difference of the language "connecting the 
Province with any other or others of the provinces," and ^'extend- 
'«y beyond the limits of the Province," can we say a railway ex- 
^dfi beyond the Jimits of the Province when its location, con- 
action and completion is ac*tually confined within the Province, 
*od when it is limited in its extent "to the boundary of the 
Suited States," but not authorized to go one inch beyond? But 
't '^as claimed to have been shewn by evidence outside the Act 
^t, at the time it was passed and also at the time of the passing 
®' the 32 Vic, cap. 54, it was contemplated and intended by the 
P'^Dioters of the undertaking to connect with a line of railway to 
**'^ built in the State of Maine, in tlie United States, to meet the 
^ 4 N. A. Railway for extension from St. John, Westward," at 
1*^ boundary of the United States, and, therefore, it is contended, 
Jt wjui a railway extending beyond the limits of the Province. 
°ttt we think we have no right to look to intentions, or anticipa- 
iiotxB, or doingB of parties outside the Provincial Legislature, either 
^^ the State of Maine or in the Province of New Brunswick, and 
^*t the intention of the Ijegislature, as expressed in tiie Act, alone 
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1S72 can control us — tliat the fact of the Li\ii^islrttiire of the State of 
El KoiKAN Maine aiitlM)rizing, or it« people intending to construct, or actually 
AND NoiiTn eonstruetinff a line of railway in that countrv, cannot in anv way 

AMERK'AX . * . 'J 

Railway Co. atfect the authority of our own Le«i:islature to legislate on, and deal 
'• with, railway undertakings, i»royided always such railways do not 

Thomas. ' . 

connect the Province with any other or others of the proyinces, nor 
extend hevond tlie limits of the Province. This is the simple 
(ju est ion, and all we have to consider in determining on the valid- 
ity of the Act. As to any possihlc or proha})le connection of the 
railway authorized to be constructed under this Act (which may 
have been thought of at the time of passing the Act), with a line 
or lines of lailway to be constructed, not under the authority of 
these Acts, in the United States, we have nothing to do. We 
therefore tliink this is a local work and undertaking other than 
such as are of the classes enumerated in paragraphs, a, h and c to 
8ub-sc»c. 10 of sec. 9'<?, and, in rel tion to which, the Legislature 
of this Province may exclusively make huvs. The 32 Vic, cap. 
54 being, therefore, in our opinion, valid, that Act disposes of the 
1st, <Jnd, 3rd, 4th, 9th, and lOth objections, for, however valid all 
or any of tliese objections might have been before the passing of 
the '^"l \'ic., cap. 54, or whatever doubts might have existed, that 
was expressly passed to obviate such objections. Th^re were such 
doubts, for the doubts which tlie 3*^ Vic, cap. 54 was passed to 
remove, as indicated by the recital, were whether the subscribers 
for shares were or could be made legally liable for the sums by 
them subscribed, (1) by reason of the whole capital stock not hav- 
ing been subscribed: (2) because the Company may have pro- 
ceeded to locate, construct, etc, the railroad without the sum of 
fifty thousand dollars of capital stock having been paid in in the 
manner prescribed by the Act of incorporation; (3) because it 
may be doubtful whether anv assessment made and notices of the 
same required by the Act are regular unless $2,000,000 stock had 
first been subscribed and $50,000 paid in; (4) l)ecause it may be 
doubtful if notices of calls have been given in accordance with the 
terms of the Act. And the first section of the Act proceeds to 
enact that the subscribers shall he held liable in the same manner 
and to the same extent, as if the whole capital had been subscribed 
and as if the $50,000 had been i)aid in in the manner prescribed. 
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;?in(l as if all asjcssineiits niadf and notices <xiv(Mi wore nuule and 1872 
driven ae<H)rdin^ to tlie terms of tlio Act; tliat the notices of assess- ErnopKAr* 
jTient wliich have been <(iven shall he held recfnlarlv and lawfiillv ^^^ n^'Rth 
<;iven ; and that the suhscrihers shall he liable to assessments made railway co. 
4>r to l)e made in the mmc matwcr and to tlip name extent as if the ^'* 

THJ.'ilArt. 

•$<?,0()(),000 had heen suhscrihed and $50,000 paid in and notices 
of calls given as required hv the Act. The second section enacts 
tiiat all steps taken or acts done or to he done hv the company 
under the Act shall in every res[)ect he as legal and correct as if 
the $2,000,000 had been subscrilxid and the $50,000 paid in at 
the time and in the manner prescribed. 

During the argument, we intimated an opinion that there was 
nothing in the ()th and 7th points, and we adhere to that opinion. 
The 5th and 11th points are not so easily disposed of. The 5th 
is that the 27th Vic, Cap. 43, points out a particular mode for 
enforcing payment of calls, and that no action will lie until the 
stock is first offered for eale, and then only for the balance, after 
crediting the net proceeds of the sale; and the 11th is that this 
is a defective proceeding bi resorting to action in the first instance, 
and passing bv the mode pointed out by the Act, is not cured by 
the 32 Vic., Cap. 54. 

As to the first of these questions, — the 5th Sec. of the 27th 
Vic, cap. 43, authorizes the President, Directors and Companv for 
the Company to exercise the powers therein granted and (inter 
alisL "to make such equal assessments from time to time on all the 
sliares in said corporation as they may deem necessary and exped- 
ient in the execution and progress of the work, and direct the same 
to be paid to the treasurer of the Corporation, and the treasurer 
shall give notice of all such assessments: and in case any subscriber 
or stockholder shall neglect to pay any assessment on his share or 
sliares for the space of thirty days after such notice is given as shall 
te prescribed by the Bye-Laws of said Corporation, the Directors 
may order the Treasurer to sell such share or shares at Public 
Auction, after giving such notice as may be prescribed as aforesaid, 
to the highest bidder, and the same shall be transferred to the 
purchaser; and such delinquent subscriber or stockholder shall be 
held accountable to the Corporation for the balance, if his share or 
shares shall sell for less than the assessment due thereon, with 
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1872. interest and ct^sts of such sale, an(i ehall be entitled to the f)Yerplii*«. 

~Ei hoi^an"" if his share or shares shall sell for more than the amount due. 

ANi. NORTH ^.j^jj interest and eost of sale; provided that no shari»hokler in 

Amkrican 

KAiLWAv Co. paJ<^ Company shall Ik* in any measure whatever liable for any 
'■• debt or demand due by the said Company, bevond the amount of 

Thomas. . i » » . 

his or their shares in the capital 6t<K-k of said Company, not paid 
up; and no assessment shall be laid upcm any shares in said 
Company for a greater amount than $50 per share in the whole." 

TJu* only other reference in the Act to calls is in sec. 1), which, 
after declaring that the shares shall be deemed perscmal estate, and 
transferable as such, and shall imtitle the holder to a proj>ortionate 
part of the profits, enacts; *i>ut no shareholder shall l)e entitleil 
to transfer any share after any call shall have lKH.*n made in respect 
thereof, until he or she shall have paid all calls for the time bein>? 
due on everv share held bv him or her.'' 

• • • 

No English authorities were cited bearing directly on this 
point, but numerous American autln^rities were relied on as estab- 
lishing the pr position that such a remedy as that given by the 
Act in this case was only ounnilative. The American authorities, 
so far as I have had .an opportunity of examining them, apjwar 
by no means satisfactory, being very far from uniform, as we have 
noticed in different States and Courts of the Union very conflict- 
ing decisions on this subjeirt. And in Abbot's Digest of the Txiw 
of Corporations, we fmd it stated that, upon the question whetlier, 
independent of a charter provision, a Corporation may sue a sub- 
scriber upon his engagement to take shares, the authorities are 
not agreed. 

The proposition, so broadly laid down in Angell and Ame^ on 
Corporations (§541)) in these words: *Mt is well settled that a 
power conferred by the T^egislature on a Corporation, to sell stock 
for default of payment of an instalment by a subscriber, does not 
exclude the Common Law remedy to re<*over it, and he is still 
liable in an action of assumpsit. The penalty of forfeiture is 
cumulative, so that the Company may waive it and proceed, in 
personam on the promise," and, in §580, *'where it is said that 
remedies by action or forfeiture are cumulative, nothing more is to 
be understood, than tliat the Company has a right to sue, or the 
right to forfeit, at their election, or that they may proceed to 
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judgment upon the subscription, and then forfeit the stock for the ^^72. 
same delinquency. But the converse of the proposition that they b^bopbam 
may exercise the right of forfeiture, and then maintain or enforce American 
a judgment, is not maintainable. A forfeiture is more than a Railway co. 
means of satisfaction, and is of itself a satisfaction," — ^which was so thomab. 
find by no means borne out by the authorities cited in its support, 
and on which alone it would appear to be based; for, in the 
much pressed on us by the learned counsel for the plaintiffs, we 
English cases cited express power was given by the Act to sue, 
and, therefore, they do not touch this case. We must rely, there- 
fore, on principle, and the English authorities, so far as they bear 
on or tend to elucidate the point at issue, having always in mind 
the words of the Act ; for, after all, by the provisions and peculiar 
phraseology of the Act itself, must the decision of the question 
mainly depend, — as from this alone is the intention of the Legis- 
lature to be gathered We have no general law, governing Cor- 
porations such as this, bearing on this subject, analogous to the 
Company's Consolidation Act in England. We have, indeed, a 
general Act, 1 Rev. Stat. Cap. 119 "of Corporations;" but it con- 
tains no provisions on this subject, and, though the general Act 
25 Vic. cap. 28, relating to Corporations formed under the special 
provisions of that Act, provides that stockliolders are to be liable 
to process, and express authority is given to sue, it does not apply 
to this Corporation. Each Act of incorporation, such as we are 
considering, contains within itself the provisions by which payment 
of calls are to be enforced, and a reference to those which were 
passed in 1864, when the Company was incorporated, and in 1869, 
when the Act of Incorporation was amended, will shew that, while 
the legislation has been very diverse in this particular, where it 
was clearly intended to establish a primary personal liability, 
express provision to that eflEect was made. In the Session of 
1864, of some nine Acts of Incorporation passed, one contains no 
pro\i8ion at all relative to calls; one merely provides "that no 
share shall be transferable until all calls previously made thereon 
shall have been paid, or until such share shall have been declared 
forfeited for non-payment of calls;" one directly establishes a 
personal liability and gives express authority to sue; one does the 
same and gives additional authority to forfeit stock ; and five are 

4 14 N. B. R. 
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2?^^:___ substantially similar to the Act under consideration. In 1869, 



EJUBOPBAN 
AND NOBTB 



when the Act in amendment was passed, of some our Acts passed, 
ammucajT 0116 declared, on refusal to pay assessment, that it should be the 
auLWAT Co. duty of the Treasurer to advertise delinquent shares for sale, etc., 
Thomas. ^^^^ *^is proviso, "that nothing in this section shall prevent pro- 
ceeding at law for the recoveiy of any and all sums due from any 
shareholder;'' two provided that "such call or assessment when 
made shall be deemed to be and shall be a debt due from the 
shareholder to the Company, and may be sued for and recovered 
by the Company," and it likewise declares it to be the duty of the 
Treasurer to advertise shares for sale, as in the last, and one 
declares that it shall be lawful for the Company to sue the share* 
holder, and likewise provides, in case of non-payment, for sale of 
delinquent shares. No doubt a reference to the legislation of 
other years would shew similar characteristics, from which a fair 
inference may be drawn that the Legislature was quite alive to the 
use of unequivocal language where a primary personal liability 
was intended to be established. And as a further illustration, and 
as strongly exemplifying the legislative view on this question, as 
being in harmony with the conclusion at which we have arrived, 
we may refer to the Act of Incorporation of the South Bay Boom 
Company, 10 Vic. cap 72^ and 11 Vic. cap. 49^ in amendment 
thereof, to which our attention has been accidentally directed 
while considering another case now before the Court. 

If the Legislature, which must be presumed to know the stat^ 
of the law, had supposed the remedy by sale merely cumulative, 
the passing of the 1st section of the 11 Vic. would have been 
wholly unnecessary. 

A reference to some authorities bearing more or less directly on 
the question may not be out of place here. In Doe d. Bishop of 
Rochester v. Bridges,^ Lord Tenterden, at p. 859, thus states the 
principle: "and where an Act creates an obligation, and enforces 

^ Section 11 enacts, that "if any BtocUiolder shaU neglect or refuse to paj to 
the Treasurer the amount of such assessment upon his share or shares at the time 
prescribed, it shall be the duty of such Treasurer to advertise all such delinquent 
shares for sale at Public Auction." 

' Section 1 enacts, that if any shareholder '*shall have failed or shall fail to pay 
the amount of such calU or any part UHereof, it shall be lawful for the said Com- 
pany to sue such shareholders for the amount thereof • • • and to recover the 
same with lawful interest from the day on which such call was payable, with 
costs of suit." 

•1 B. A Ad. 847. 
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tlie performance in a specified manner, we take it to Be a general ^872. 
rule that performance can not be enforced in any other manner." European 

* AND NOBTK 

In the case of tlie Dundalk Western Railway Co. v. Tapster,^ American 
the Court carried the doctrine to a very great length, so much R^^wat co. 
so that on the case being cited in Vestry of St. Pancras v. Batter- thomas. 
bury.^ WiLLES, J. says, "I think that case has been somewhat 
doubted.'* But this is the only observation I have met with of that 
character. It was an action for calls which, if not paid as pro- 
vided, the statute declared it should **be lawful for the Company 
to sue for the same in any of the Queen's Courts of Record in 
Dublin," and the defendant pleaded that he was liable to be sued 
there and not otherwise or elsewhere. Demurrer. In the course 
of the argument, Patteson, J. observed, "It is only by the aid of 
the statute that one partner can sue another. Must you not take 
the remedy the statute provides?" Counsel answers, "The part- 
nership is incorporated." Patteson, J. "Could such a corporation 
sue its own member without the express provisions of the Act?" 
It was then argued that, though the Act gave power to sue in 
Ireland, it did not prohibit suits elsewhere, and also, very much 
as was pressed upon us in this case, that the call makes the defend- 
ant a debtor to the Company with all the consequences and liabil- 
ities incident to a debt; but Lord Denman says, "The right and 
the remedy are both created by the Legislature, and the Company 
are bound to pursue the remedy provided by it," and in this tlie 
other Judges concurred. 

In Stevens v. Jeacocke,^ it was held to be a rule of law "that an 
action will not lie for the infringement of a right created by 
statute, where another specific remedy for infringement is provided 
by the same statute." And Erie, J., in delivering the judgment 
of the .Court, says, "this general doctrine was adopted in UnderhiU 
V. Ellicombe,^ where debts for highway rates was held not to lie, 
inasmuch as the claim was given by statute, and the same statute 
which created it prescribed a particular remedy for its enforcement," 
and cites and adopts the language used in Doe d. Bish. of Rochester 
V. Bridges before quoted. In the case of the Cork and Bandon 
Railway Co, v. Ooode,^ we see it very clearly established that 

»2 C. B. N. S. 485. * McLel. & Y. 450. 

«1 Q. B. 667. »13 C. B. 826. 

•11 Q. B. 741. 
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^^'^^' the liability for calls under the Company clauses consolidation 
BuBOPKAN Act 8 & 9, Vic, cap. 16 (and a fortiori under tliis Act, as a com- 

AMD North 

American parison of the two will readily establish), is a statutory liability. 
Railway Co. and therefore the claim is not barred in six years, the proper 
THOMAS, liniitatiou being by 3 & 4 Wm. 4, c. 42, §3, twenty years. 
In the course of the argument in this case, Creswell, J. asks, 
"what is the contract between the shareholders and the Company? 
Where is it made? and how? By writing, by word of mouth or 
by instrument under seal?" Maule, J. "where is the share- 
holder's undertaking to pay calls but for the statute?" Counsel, 
"I must concede that there is none." Maule, J. "Then he 
undertakes by the statute. Is an action brought upon that under- 
taking, an action brought a contract without a specialty?" 
Again, at page 833, Maule, J. says, "If an Act of Parliament 
says that certain persons shall pay certain monies, and nothing 
more, debt is undoubtedly the appropriate remedy. The statute 
creates the debt; but it would be necessary to allege specially 
all the circumstances essential to bring the party under the 
liability." 

Jervis, C. J. "I think it is an action up(m statute, * * ♦ 
But for the Act of Parliament, no action could be brought by the 
Company against one of its own members. This, therefore, is an 
action brought in respect of a liability created by statute, and 
therefore is an action founded upon the statute, and the plea 
which relies on the six years' limitation is no answer to it." 
Cresswell, J. "This is plainly an action upon a statutory liability 
to pay the calls; and the defendant is not at liberty to tell us that 
it is an action u}X)n contract without specialty." Talfourd, J. 
says, *'The relation between the shareholders and the Company 
is the creature of the Act of Parliament." In Wolverhampton 
Water Works i\ IlawJcesford,^ which was an action for calls under 
a local Act, 18 and 19 Vic. cap. 151, for supplying the town of 
Wolverhampton with water, incorporating the "Companies Clauses 
Consolidation Act," 8 and 9 Vic. c. 16. Cockburn, C. J. says, 
"The liability on which this kind of action rests is entirely the 
creature of the statute." And Willes, J., says, "The second count 
shew no liability either at common law or under the Companies 



» 28 L. J. C. p. 242 ; 6 C. B. N. S» 336 ; 6 Jur. N. S. 1104. 
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Consolidation Act. At common law it must have been shewn ^^'^^- 
that the subscriber was a contractor tvith the Company that sues. ^^^0^=^^ 

. r J ^jjp NOBTH 

That is not stated, and could not be stated here. Then it is said American 
there is a liability imposed by statute 8 & 9 Vic, cap. IG, sec. 21 ; R^^-wat co. 
and, in determining that, one must assume there to be no liability thomas. 
at common law. ♦ * ♦ There are three clauses of cases where 
a liability may be established as founded upon a statute. The 
first class is one in which the liability exists no doubt at common 
law, and the statute re-enacts that liability, and gives a special 
and particular remedy more beneficial than, or at least diflEerent 
from, that given by the common law. There, unless, the statute 
contains words which expressly or by necessary inference as ap- 
plied to the particular case, excludes the common law remedy, the 
plaintiff has his election to proceed under the statute or at common 
law. The second class consists of those cases in wliich the statute 
creates the liability to pay money, or do some other act, but gives 
no special remedy; in that event, an action of debt, or other 
appropriate remedy is open whether there was a common law 
remedy or not. The tbird class is where a statute enacts that 
there shall be a remedy which did not exist at all at common law, 
or not in the form in which the statute gives the special remedy 
for enforcing that liability. Within that class of cases this, as it 
appears to me, falls, and, in such cases, it has always been held that 
the party suing on such liability so created must follow the parti- 
cular remedy pointed out by the statute, and is not at liberty to 
follow the mode belonging to the second class. The Company, 
therefore, are bound, I think, to adopt the remedy which gives the 
right." The case of the Vestry of St. Pancras v. Batterbury^ like- 
wise establishes that, where a pecuniary obligation is created by a 
statute, and a remedy expressly given for enforcing it, that remedy 
must be adopted; and Williams, J. refers to the case of Shepherd 
V, Iliil^* which, he says, at first sight seems to be at variance, but 
he explains it away by the observation that, in that case, the remedy 
did not cover the whole right. In Couch v. Steel, ^ Ijord Campbell, 
C. J. eays; "In Underhill v. Ellicornhe,* it was held that, where 
highway rates were payable by the provision of a statute which 
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^872. prescribed a particular mode for their recovery, that mode only 
EUROPEAN could be pursued. And in Doe d. Rochester (Bishop) v. Bridges,^ 

AND North \ * / ^^ 

AMERICAN i^ ^'^s held that, a statute having prescribed a particular mode for 
RAnwAY Co. the recovery of an equivalent for land tax redeemed, no other 
Thomas, ^odo could be adopted for enforcing the payment of the equiva- 
lent. In tl J present case (he says) if the statute had prescribed 
a particular mode by whicli a person sustaining actual damage by 
reason of a breach of the duty imposed by the statute was to 
recover compensation, undoubtedly that mode only oould be 
adopted." 

We think there can be no doubt, then, that, though on the 
one hand, where a right with its appropriate remedy exists at 
common law, if a statute gives a new remedy in affirmative words, 
without a negative express or implied, this does not take away 
the common law remedy: on the otlier hand, it may be safely 
affirmed that, where a pecuniary obligation is created by statute 
and a remedy expressly given for enforcing it, that remedy must 
be adopted. At the same time, it is equally true, if an obligation 
is created, but no mode of enforcing its performance is ordained, 
the common law may in general find a mode suited to the parti- 
cular nature of the case. 

Here, the statute which creates the debt or duty, in the same 
section which comprises the authority to make the assessment, and 
immediately following the words of that authority, gives the 
remedy or means for realizing the assessment when made, thus 
**t« make such equal assessments from time to time on all the 
shares in said corporation as they may deem, etc., and direct the 
same to be paid to the treasurer of the corporation, and the trea- 
surer shall give notice of all such assessments; ajid in case any 
subscriber or stocl'holder shall neglect to pay any assessment on his 
share or sliares for the space of tliirty days after such notice is 
given as shall be prescribed by the bye-laws of said corporation.'^ 
What then ? Is any general power to sue given ? ' Or any alter- 
native remedy provided? No, but provision is nevertheless then 
and there made for recovering the assessment, if the contingency 
previously suggested, of non-payment, should arise, in these words, 
immediately following those last quoted, "the Directors may 
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order the treasurer to sell such share or shares at public auction, ^^72. 
after giving such notice as may be prescribed as aforesaid to the bubopean 
highest bidder, and the same shall be transferred to the pur- ambbic^S^ 
chaser, and ^ich delinquent subscriber or stockholder shall be held Railway cjo. 
accountable to tfie corporation for the balance, if his share or thomas. 
shares shall sell for less than the assessment due thereon with 
interest and cost of sale, and shall be entitled to the surplus if his 
share or shares shall sell for more than the assessment due, with 
interest and costs of sale." 

Here, then, we have a summary remedy given, which the Com- 
pany may enforce against tlie stock without suit, and a personal 
accountability for any balance due, and not realized by sale of the 
stock, enforceable against the shareholder by suit. Does not this 
provision fairly exclude the supposition that the Legislature 
intended that there should be a primary personal liability, enforce- 
able against the person and estate of the shareholder, at law, 
without resorting to the means expressly provided, and that the 
remedy so provided was merely cumulative? Is this not just a 
case where, as said by Creswell, J. in Vestry of St. Pancras v. 
Baiterbury,^ "the pecuniary obligation and the mode of enforcing 
it are indissolubly united by the statute, and cannot be served." 

The right to make the assessment is given, — notice of this is 
provided for, — in the event of non-payment after a certain period, 
a means is provided for enforcing payment. If this fails, a 
personal accountability is fixed. What is there that will enable 
us to say that, in addition to, and as entirely distinct from this, 
there is from the shareholder to the corporation a primary, 
direct, absolute, personal obligation, which the corporation, 
ignoring the mode of remedy prescribed, may enforce by suit? 
Why should we so hold? The remedy given by the statute is a 
summary proceeding clearly for the benefit of the Company; for, 
should the stock sell for suflficient to pay the call, it is realized 
without the expense and inconvenience of litigation, and that, 
too, where there is nothing, if the assessment has been properly 
made, to call for a legal decision, through the intervention of a 
court and jury. If the proceeds of the sale are insufficient, the 
Company have their remedy against the shareholder, who is, in that 

» 2 C. B. N. S. 487. 
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^^'^^' event, made personally responsible and accountable for the 

EUBOPBAN deficiency, so that there would seem to be a substantial reason why ■ 

ambmcan they should be confined to the remedy given by the statute; and no 

RAILWAY Co. good reason that I can discover, why they sliould be permitted to 

THOMAS, depart from it. And I cannot very well see how we can escape the 

conclusion that no right of action, in the first instance, is given by 

the Act, nor, independently of it, does any exist; but that the 

present belongs to that class of cases where the statute at once 

imposes the duty and directs the remedy. 

This brings us to the eleventh objection, that the defect of the 
shares not being sold is not cured by the 32 Yic, cap. 54. The 
preamble of this Act, as we have seen, very distinctly expresses 
the four difficulties, or doubts, intended to be covered. But it is 
alleged that the enacting clauses go beyond the preamble, and 
cover this case by recognizing, and thereby establishing, the 
plaintiffs' right to resort, in the first instance, to an action, not- 
withstanding the original act of incorporation might not have 
justified such a proceeding. While it is, as stated in Bac. Ahr. 
Staintc (1) 2, in general, true that ^Hhe preamble of a statute is 
a key to open the mind of the makers as to the mischiefs which 
are intended to be remedied by the statute/* if the words in the 
enacting clause go clearly beyond the preamble, some effect is to 
be given them ; but, if not, then the clause is to be construed with 
reference to the preamble. See Skinner r. Lambert.^ 

Section 3^ is relied on by the plaintiffs. Had it stopped with 
the words, "the said Company shall be entitled to sue for, recover 
and receive from any subscriber the amount due for unpaid sub- 
scribed stock which may have been subscribed for by such subscrib- 
ers," there might have been much force in the plaintiffs' contention ; 
but these words are added, "in the same manner as if the calls 

»4 M. & O. 488. 
' Section 3 enacts. "That to entitle the said Company to recover against any 
8uba<;rib«r or stockholder, a notice shall be given by the President of such Com- 
pany, such notice to be published In one or more of the public newspapers pub- 
lished in the city of Saint John for the period of two calendar months, which 
notice shall specify the amount of assessment, that is, whether the whole or what 
part of the subscribed capital stock, and shall require the same to be paid to the 
Treasurer ; and from and after the expiration of the said two months publication, 
the said Company shall be entitled to sue for, recover, and receive from any sub- 
scriber the amount due for unpaid subscribed stock which may have been sub- 
scribed for by such subscribers In the same manner as If the calls for assessment 
had been regulariy made and published or served in accordance with the strict 
requirements of the Act Incorporating the said Company." 
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for assessment had been regularly made and published or served ^^'^^' 
in accordance with the strict requirements of the Act incorpora- B^raopBAH 

AND NOKTR 

ting the said Company." Does not this, taken in connection with ambwcaji 
the plain expression of the preamble as to the object of the Act, Railway oo. 
shew that no greater liability was. to he cast on shareholders than * 

was imposed by the Act of Incorporation, and that, on the notice 
prescribed to be given by this section 3, the right of the Company 
to sue for,' recover and receive from the shareholders was only to 
be in the same manner as if those things had regularly been done 
in accordance with the strict requirements of the Act incorpora- 
ting the Company, not to create a new liability, or establish a new 
mode of procedure, but to remove any difficulties that might \)e in 
the way of pursuing the mode originally pointed out, by reason 
of a non-compliance with tlie preliminary requirements, or other 
irregularities in carrying them out? '"hus, we see in section 1, the 
tirst words are, "that the subscribers to said capital stock shall be 
held liable in the same manner and to the same extent as if the 
whole of the capital stock, as in said recited Act is mentioned, had 
been fully subscribed, and as if the said $50,000 had been paid 
in, and as if all assessments had been made and notices given ac- 
cording to the terms of the said rec*ited Act." And the section 
declares shareholders liable to the assessments in the same manner 
and to the same extent as if the whole amount of $2,000,000 had 
been subscribed for and taken up, and the $50,000 had been paid 
in the manner and at the time required by the said Act, and as if 
the notice and notices of calls and assessments had been made and 
given as required by said recited Act. 

Surely some eflPect must be given to the words "in the same 
manner as if etc." in the 3rd section ; and to do so we can properly 
read them as if the words expressing the "manner^' referred to in 
the Act of Incorporation were actually repeated, for "verba relata 
hoc maxime operantur per referentiam ut in eis inesse vidcntur," 
— see per Blackburn, J. in Melsom v. Giles,^ who also observes, 
"All are agreed that words of reference bring down the matters 
they refer to, as if repeated." 

Again, 1 think the words should be very clear and explicit to 
justify tlie Court in burthening parties with liabilities by ex post 

L.. R. 6 C. p. 641. 
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^^''^' fdcto legislation. In the case of the Conservators of the River 
EuBopiAK Thames v. Ilall,^ which enunciates and confirms the doctrine, that 

AND I^ORTH 

amkbican * general enactment in a late statute does not repeal a particular 
RAiLWAir Co. enactment in an earlier statute, unless the intention to do so is 
TH0MA8. nianifest, or the implication irresistible, Montague Smith, J. men- 
tions with approval, and as binding, the rule, as laid down by Sir 
Orlando Bridgman that "the law will not allow exposition to re- 
voke or alter by construction of general words, any particular 
statute, where the words may have their proper operation with- 
out it." Taking, then, the object of this Act as clearly indicated 
by the preamble, the continued reference in the enacting clause to 
the way for the , recovering "in the same manner*' as that pro- 
vided by the Act of Incorporation, and the retrospective character 
of the Act, I think we can scarcely arrive at the conclusion that 
the Legislature intended to give the plaintiffs any other right of 
action, or any other power to recover unpaid calls, than they could 
have had under the Act of Incorporation, if all the requirements 
of that Act had been regularly complied with; but that the 
obvious intention was to secure to them precisely the same 
remedies, by protecting them from the irregularities or non-com- 
pliances referred to, which might bar the right to effectually resort 
to the means of recovery provided : and the words of I-/ord Tenter- 
den, in Ualton v. Cove,^ seem very pertinent. He says, "It is 
very true, as was argued for the plaintiff, that the enacting words 
of an act of parliament are not always to be limited by the words 
of the preamble, but must, in many instances, go beyond it. Yet, 
on a sound construction of every act of parliament, I take it, the 
words in the enacting part must be confined to tlmt which is the 
plain object and general intention of the Legislature in passing 
the Act, and that the preamble affords a good clue to discover what 
that object was.'* Now, looking at the preamble and enactment 
here, I think we can see very clearly what the Legislature intended ; 
namely, to enable the Corporation to avail themselves of the 
remedies provided by the act of incorporation. And I think it is 
equally apparent that the Legislature did not intend to impose 
new obligations, or give new rights, or new remedies, but only to 
make the old available. 



1 L. R. 3 C. p. 416. » 1 B. & Ad. 658. 



HILARY TERM, XXXV VICT. 59 

Allen, J. The principal questions arising in this case are, ^^'^^' 
Ist, Whether a stockholder is liable to be sued for calls under the bxjropkan 
Act incorporating the Company (27 Vic. c. 43) ; and 2nd, American 
Whether, if not so liable under that Act, a right of action is R^n-wAY co. 
given to the Company by the Act 32, Vic. c. 54. thomab 

The 5th section of the Act of incorporation, under which the 
first question arises, authorizes the Directors {inter alia) "to make 
such equal assessments from time to time on all the shares in 
said Corporation as they may deem necessary and expedient in 
the execution and progress of the work, and direct the same to 
be paid to the Treasurer of the Corporation, and the Treasurer 
shall give notice of all such assessments, and in case any subscriber 
or stockholder shall neglect to pay any assessment on his share 
or shares for the space of thirty days after such notice is given, as 
shall be prescribed by the bye-laws of said Corporation, the 
Directors may order the Treasurer to sell such share or shares 
at Public Auction, after giving sucli notice as may be prescribed 
as aforesaid, to the highest bidded, and the same shall be trans- 
ferred to the purchaser, and such delinquent subscriber or stock- 
holder shall be held accountable to the Corporation for the balance, 
if his share or shares shall sell for less than the assessment due 
thereon, with interest and costs of sale; and shall be entitled to 
the overplus if his share or shares shall sell for more than the 
assessment due, with interest and cost of sale." 

Now, the question is, whether the Company have any right of 
action against a shareholder for calls under the section, or whether 
they are bound to proceed by a sale of the shares in case of default 
of payment — in other words whether the proceeding of sale is a 
cumulative remedy? 

In Angell & Ames on Corp. § 549, it is said that "it is well 
settled that a power conferred by the Legislature on a Corpora- 
tion to sell the stock for default of payment of an instalment by 
a subscriber, does not exclude the common law remedy to recover 
it, and he is still liable in an action of assumpsit. The 
penalty of forfeiture is cumulative, so that the Company may 
waive it, and proceed in personam on the promise." In support 
of this the cases of The. Birmingham & Bristol Railway Co: 
V, Lock;^ The London Grand Junction Railway Co. v. Graham^' 
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^^'^^' and a number of American authorities are cited. I liave no means 
EUBOPBAN Qf ascertaining how far the American cases sustain the position; 

IND NOBTH , , ^ r y 

ambbican but the cases in the 1 Q. Bench certainly do not do so; — no such 
Railway Co. question was, or could be raised in those cases, because express 
power was given by the Acts, under which the Companies were 
formed, to sue for calls. 

It appears by the statement of the American cases on this sub- 
ject in Abbott's Digest of the Law of Corporations, that they hold 
differently in the various States. Thus, it is said on page 38, pla, 
136, *'Upon the question whether, independent of a charter pro- 
vision, a Corporation may sue a subscriber upon his engagement 
to take shares, the authorities are not agreed. The doctrine in 
New York and some other States appears to be, to hold the provi- 
sion in the charter to sell the shares as a remedy merely cumula- 
tive, and to sustain an action for assessment without an express 
promise to pay, and before resort is had to a sale of the shares. 
In Massachusetts the doctrine is otherwise, and it has there been 
held that, where there is no express promise to pay the assessments, 
the remedy in the first instance is by a sale of the shares. And 
this has been declared to be the rule in New Hampshire. 

Upon an examination of the authorities, and upon principle, . 
the true rule appears to be this: — that where a party makes an 
express promise to pay the assessments, he is answerable to the 
Corporation upon such promise for all legal assessments^ and 
may be compelled to its pei'fomiance by action at law, before 
reeorting to a sale of the shares. It is a personal undertaking 
beyond the terms of the charter. Where, on the other hand, he 
only agrees to take a specified number of shares, without pro" 
mising expressly to pay assessments, there resort must first be 
had to a sale of the shares to pay the asscFsments before an action 
at law can be maintained. His agreement simply to take the 
shares is an agreement upon the faith of tlie charter, and by it 
alone is he to be governed so far as his sliares are to be affected. 
He takes them upon the conditions and laws of the charter. They 
exist only by virtue of the charter, and are to be govemetl by the 
provisions therein contained.'' 



« 1 Q. B. 266. « 1 Q. B. 271. 
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In pla, 137, it is said "if no statute or bye-law provides 



1872. 



BUBOPEAN 



another remedy for the recovery of assessments, corporators are 

•^ '' ' ^ AND North 

liable therefor in an action of assumpsit, though they have made American 
no express promise:" citing Essex Bridge Co, v. Tuiile,^ and two Railway co. 
cases from Illinois. And this agrees with what is said by Maule, tho'mas. 
J., in The Cork & Bandon Railway Co, v. Gooder 

In pla. 138, it is said, "a Corporation cannot, in an action at 
law, recover the amount of the shares, or the assessments on 
them, unless the holder has expressly agreed to pay them, or 
unless by the charter or some other statute, a personal obligation 
to pay is imposed on the holder." For this tlie case of The 
Kennebeck & Portland Railway Co, v, KendulP is cited. There, 
the charter provided no mode of enforcing payment of assess- 
ments, but gave the Corporation power to establish such bye-laws 
as should be deemed necessary and proper for the management 
and regulation of their affairs, not repugnant to the laws of the 
state; alsp, to make and collect such assessments on the shares of 
the capital stock, as might be deemed expedient, in such manner 
as should be prescribed in their bye-laws. Tlie Corporation made 
a bye-law authorizing the Directors to make assessments upon the 
shares, and the Treasurer, in case of delinquency by any stock- 
Iwlder, in the payment thereof, to sell his sliares. They aUo made 
a bye-law, that if the shares of any such delinquent stockholder 
should not sell for a sum sufficient to pay his assessments, he 
should be held liable to the Corporation for any deficiency. 

The defendant (with others) had signed a paper stating that 
they agreed *to subscribe to the stock in the Company, the number 
of shares set against their names. Twelve shares were written 
against the defendant's name. . Several assessments had been 
made upon these shares, which the defendant had neglected to 
pay, and the shares had been sold by the Company for a less sum 
than was due. The action was brought to recover the balance, 
and it was held that the bye-law did not impose any personal 
liability. Shepley, C. J., in delivering the judgment says, "a 
Corporation may, in an action at law, recover the amount due 
for ita shares, or far^ assessments legally made upon tliem, when 
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_ by its charter or other statute provision, a personal obligation is 
EUROPEAN imposed upon the holder to pay for them, or, wlien the liolder 

AND North i r r j ^ y 7 

American bas made an express agreement to pay for them. Without proof 
Railway Co. ^f ^^^]^ ^n agreement, or personal obligation, the Corporation 
Thomas, cannot recover. These positions are established by many decided 
cases. * * * When the language of a charter or statute does 
not in terms authorize the Corporation to make a call personally 
upon a holder of stock, or impose upon him a personal obligation 
to pay, but authorizes a collection by sale of the shares, the con- 
struction in this, and most of the other States has been, that no 
personal obligation to pay was imposed.-' 

The doctrine enunciated in this case is entirely in accord with 
the principle of the few English decisions to be found on tlie sub- 
ject. Thus, in llie Dundalk Railway Co. v. Tapster,^ where an 
Act for making a Railway in Ireland, provided that if any pro- 
prietor of shares refused to pay a call, it should be lawful for the 
Company to sue for it in any Court of record in Dublin, it was 
held that the Company could not sue in an English Court; and 
Lord Denman said, "The right and the remedy are both created 
by the Legislature, and the Company arc bound to pursue the 
remedy provided by it/' and Patt^on, J. said, "It is only by 
aid of the statute, that one partner can sue another. Must you 
not take the remedy the statute provides?" 

Again, in The Cork & Bandon Railway Co. v. Ooode,' which 
was an action of debt for calls, Jervis, C. J. says, "But for the 
Acr of Parliament, no action -could be brought by the Company 
against one of its own members.'' 

The principle, that where a pecuniary obligation is created by 
statute, and a remedy expressly given for enforcing, it, that remedy 
must be adopted, was also recognized and acted on in the cases 
of The Vestry of St. Pancras v. Batterbiiry,^ and The Wolver- 
hampton Wateru^orJcs Co, v. Hawkesford.* 

The language of Parke, B. in Shepherd v. Hills, ^ would seem 
at first sight to support the plaintiffs contention. He says, **There 
is no doubt that whenever an Act of Parliament creates a duty or 
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obligation to pay money, an action will lie for its recovery, unless ^872. 
the Act contains some provision to the contrary. It is true that bxjkopean 
this statute gives a power of distress, but that is clearly a cumula- American 
tive remedy/' railway co. 

V. 

That, however, was not an action by a Corporation against one Thomas. 
of its members — which is not unimportant; and, moreover, the 
statute expressly' authorized the penalties to be recovered by 
action of debt, or to be levied by distress — so, I do not see how 
there could have been any question about the right of action. In 
The Cork & Bandon Railway Co. v. Ooode (supra), Maule, J. 
says, "If an Act of Parliament says that certain persons shall pay 
certain moneys, and nothing more, debt undoubtedly is the appro- 
priate remedy. The statute creates tlie debt." 

If, in the present case, the Act had merely authorized calls to 
be made, and directed the payment of them, 1 should have had no 
doubt about the right of the Company to sue; but here the Act 
says "something more" — namely, that in default of payment, the 
shares may be sold. It may be said that this is only permissive; 
but there are many cases where the word **niay" in a statute, has 
been construed to mean "shall;" and where there is no remedy 
to recover the calls, except the one expressly given by the statute, 
it must have that construction, and might be read as conferring a 
power, and not as giving a discretion. I can find no English case 
where an action of debt has been held to lie against a stockholder 
in a Company for an assessment on his stock, unless the right to 
sue is expressly given by the Act of incorporation. 

There is no uniformity in the several acts of Assembly in this 
Province incorporating railway and other companies, in the mode 
of recovering calls. Some authorize an action to be brought against 
the shareholder — as the European and North American Railway 
Company, 14 Vict., c. 1 ; the Woodstock Railway Company, 27 
"Vict., c. 57. While others — as the St. Andrews and Quebec Rail- 
way Company, 6 Wm. 4, c. 31; the St. Stephen Railway Com- 
pany, 27 Vict., c. 56; the Albert Railway Company, 27 Vict. c. 
58; and the New Brunswick Railway Company, 33 Vict., c. 49 — 
only authorize the sale of shares in case of non-payment of an as- 
sessment. So the Fredericton Boom Co., 7 Vict., c. 34 ; the Nash- 
waak Boom Co., 8 Vict., c. 55; the South Bay Boom Co., 10 
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^^^^- Vict., c. 72, only authorize a sale of tlie shares in ease of non- 
BuBOPBAN payment of the assessments; but bv the act 11 A^ict., c. 49, to 

▲ND North •* *^ ' ^ 77 

iLMBBicAN amend the South Bay Boom Co. Act, express power is given to 
BinwAY Co. sue the shareholders in case of non-payment of calls. It is clear, 
Thomas, therefore, that the particular act of incorporation in each case 
nmst be looked to for the remedy, in case of default of payment ; 
and 1 am of opinion that, as the act incorporating this Company, 
imposes the obligation to pay, and at the same time directs a par- 
ticular remedy in ca^e of non-payment, the remedy so pointed out 
must be followed, the relation existing between the shareholder 
and the company having been created by the statute, and there 
being no liability independent of it. 

The next question is, whether the Act 32 Vict,, c. 54, gives a 
right of action. This act recites that it is doubtful whether the 
subscribers for stock can be made liable for the amount subscribed 
by them, by reason — First, that the whole capital stock of two 
millions of dollars had never been subscribed; Secondly, because 
it is doubtful whether any assessments on the subscribers could be 
made till $50,000 of the stock had been paid in; and thirdly, be- 
cause it was doubtful whether the notices of assessment on the 
shares had been regularly made and given, as required by the act 
of incorporation; and then enacts in section 1, That the **sub- 
scriber to shares in the capital stock shall be liable to the assessr 
ments and calls for payment of said capital stock made or to be 
made, in the same manner and to the same extent as if the whole 
amount of tAiv'o millions of dollars of said capital stock had been 
subscribed for and taken up, and the fifty thousand dollars of said 
capital stock had been paid in to the Treasurer of said company in 
the manner and at the time required by said recited act, and as if 
the notice and notices of the calls and assessments had been made 
and given as required by said recited act.'' 

Section 2 declares that all acts done or ordered to be done by 
the Company in the exercise of the rights and powers given by 
the act of incorporation, shall be as legal and correct as if the two 
millions of dollars of stock had been subscribed for, ajid the fifty 
thousand dollars paid in at the time and in the manner required 
by the act. 

Section 3 enacts that to entitle the Company to recover against 
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any subscriber or stockholder, a notice shall be given by the___2?I?L_ 
President of the CJompany in one or more newspapers published bubopkan 
in St. John, for two calendar months, which notice shall specify ^^^^ 
the amount of assessment, shall require the same to be paid to Railway co. 
the Treasurer; and from and after the expiration of the said two thomas. 
months publication, the "Company shall be entitled to sue for, 
recover and receive from any subscriber, the amount due for un* 
paid subscribed stock which may have been subscribed for by such 
subscriber, in the same manner as if the call for assessment liad 
been regularly made and published, or served in accordance with 
the strict requirements of the Act incorporating the said Com- 
pany/' 

The words of this section taken by tliemselves, would certainly 
seem to shew that the Legislature intended to give a riglit of ac- 
tion against the stockholders for the amount of unpaid stock, and 
the words "sue for," would appear to hav^ been used for that 
purpose ; but, inasmuch as the recital of the Act shews that the ob- 
ject of the Legislature was only to provide a remedy for three im- 
pediments which stood in the way of any proceedings to recover 
the assessments, that nothing is said in the recital of any doubt 
as to the mode of proceeding against stockholders; and no clear 
intention is expressed to give any different remedy from that pro- 
vided by the act of incorporation; for 'the recovery is to be '*in . 
ihe same manner" as if the calls had been regularly made, 1 feel 
bound to come to the conclusion that the Act of 32 Vict, does not 
give any right of action against the shareholders. I have no 
doubt it was assumed by the framer of the Act that there was a 
personal liability on the shareholders, and therefore it was unne- 
cessary to make any provision in respect to that in the amended 
Act. 

The object of the preamble of an Act is to ascertain what the 
cases are, to which the Act was intended to apply ; but there is 
no doubt that the enacting words may go beyond the preamble, if 
such was clearly the intention: D war via i:^ tat. 6G0; Salkeld v. 
Johnson,^ In Halton v, Cove,^ Lord Tenterdcn says, "The enact- 
ing words of an Act of Parliament are not always to be limited by 
the words of the preamble, but must in many instances go beyond 

^ 1 Hare 196. ' 1 B. & Ad. 5o8. 

'6 14 N. B. R, 
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^^"^^^ it. Yet the words in the enacting part must be confined to that 
EuBOPEAN which is the plain object and general intention of the legislature 
American ^ passing the Act, and the preamble affords a good clue to dis- 
radwat Co. cover what that object was." If there is any ambiguity in the 
Thomas, enacting clause, the preamble of the Act may be referred to in 
order to ascertain what the intention of the Legislature was. Now, 
it seems to me that there is an ambiguity in the words of the third 
section of this act; for, though it authorizes the Company to "sue 
for" and "recover^* from subscribers the amount due for unpaid 
subscriptions, it is to be "in the same manner" as if the calls had 
' been regularly made in accordance with the Act of incorporation ; 
and that was, in the first place by a sale of the stock. The per- 
sonal liability was only for any balance, in case the stock did not 
sell for a sufficient sum to pay the assessment. I therefore think 
tliat the intention of the Legislature in this case must be ascer- 
tained from the recital of the Act, and that it does not shew any 
intention to alter the mode of recovery given by the Act of 
incorporation. 

Acts which have the effect of changing or taking away existing 
rights ouglit to be expressed in clear and unambiguous terms: 
Marsh v. Biggins;^ Jaclcson v, Wooley.^ 

In Kimhray v. Draper/ Blackburn, J. says, ^TVTiere an enact- 

' ment changes or takes away rights, it is not to be construed as 

retrospective, unless there are express words to that effect; but 

where it only changes the mode of procedure, it is applied to all 

actions." 

To give this Act the construction contended for by the plain- 
tiffs, would impose on the subscribers for stock a liability which 
did not exist at the time they became subscribers ; it would, there- 
fore, affect and change their rights, and, according to the acknow- 
ledged rule of construction, it would require clear and express 
words in the Act to create such a liability; which words, I think^ 
do not exist. I am, therefore, of opinion that no personal liability 
against the stockholders is given by the Act 32 Vict., c. 54. 

On the other point, as to the Act being beyond the powers of 
the Local Legislature under "The British North America Act, 

^9 C. B. 551. *L. R. 3 Q. B. 161. 

> 8 E. & B. 784. 
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1867/' I do not think there is anything in the objection ; but, as ^^'^^- 
that question has been fully dealt with by His Honor the Chief bxjbopban 

AND NOBTK 

Justice in his judgment, it will be unnecessary for me to make American 
any observations upon.it. • railway co. 

V. 
_— T*H01CA8 

Weldon, J. I am of opinion that the action for calls against 
the defendant is not maintainable according to the Act 27 Vic, c. 
43. Section 5 of that Act clearly contemplates a sale of the shares, 
upon non-payment of the calls after thirty days notice thereof ; and 
nowhere in the Act does it say the shareholders shall be held 
liable or accountable to the Company for any sum, except the 
balance remaining after the sale at public auction. The tcnns 
of the Act is the contract between the parties: by its provisions 
they are bound. The Act 30 Vict., c. 12, § 53,^ in no way alters 
the liability of the subscribers or shareholders. 

It appears that the capital stock for building the road had not 
been subscribed and paid in agreeably to the Act of incorporation ; 
nor was the assessment made on the subscribers to the capital 
stock to the extent required; and doubts existed as to the notice 
of assessment being regular, and an application was made to the 
Legislature to remedy these deficiencies and irregularities, and an 
Act was passed in 1869, which recites all these doubts, and enacts 
that subscribers shall be held liable in the same manner and to the 
same extent as if the whole capital stock had been subscribed, and 
notices of the assessment on shares had been given ; and that the 
respective shareholders or Subscribers to the said capital stock 
shall be liable for assessment and calls for payment of said capital 
stock made or to be made, "in the same manner and to the same 
extent'' as if the whole $2,000,000 had been taken up and $50,- 
000 paid in. The notice to be given is, by the third section, 
altered; but the liability of subscribers or shareholders is not 
altered. Every section speaks of the liability of shareholders and 
subscribers being in the same manner and to the same extent, in 

^ Section 3 enacts, that "notwithstanding the provision of the fifth section of 
an Act passed in the said twenty-seventh year of Her Majesty's Reign, intituled 
'An Act to Incorporate the European and North American Railway for extension 
from Saint John, V^estward/ the Directors may restrict the assessment or calls 
to and upon one half of the capital stock, bona fide taken and subscribed, amount- 
ing to $250 OOO, and postpone the assessment and calls upon the other half to 
a later period." 
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1872. no wise altering their liability except for the balance that may be 
BUBOPEAN unpaid on the assessment after the sale of the stock. 

ambrican It was contended by the counsel for the plaintiffs that the bye- 

RAILWAY Co. laws of the Company and their power to make calls created in the 
Thomas, defendant a liability in law. But the bye-laws could not alter the 
liability of the subscribers or shareholders from what the Act of 
incorporation created, and the liability on which this kind of 
action must rest is entirely the creation of the statute. In the 
ease of the Wolverhampton Water Worls Company v. Hawkesford, 
which was an action for calls. Lord Chief Justice Cockbum says: 
"The liability on which this kind of action must rest is entirely 
the creature of the statute." . TJie plaintiffs must, therefore, show 
the liability of the defendant to pay these calls in accordance 
with the terms of the Act of Assembly creating the Company. 
Kot having done so, this action is not maintainable. I think it 
nnnecessary to make any observations on the other question raised 
bv the defendant. 

FiSHEii, J. Assuming that no action would lie for calls under 
the 27th Victoria because of the non-compliance with its provi- 
sions in several respects, the plaintiffs' right to recover must 
depend- entirely upon the 33 Victoria, to which several objections 
have been taken. It is said to be ultra vires; and, if it is not, 
that the Act itself does not suificientlv cure certain defects in the 
proceedings of the plaintiffs, that there are other conditions pre- 
cedent to the j)laintiffs' right to re(X)ver wiiich are not stated in 
the preamble, and, therefore, that the enacting clauses of the Act 
do not operate to remove that difficulty, but only the defects which 
are so stated in the preamble, and that, in any state of things, the 
plaintiffs cannot recover for calls until after the stock has been 
forfeited and sold. Bv the British North America Act, section 
92, clauFc 10, exclusive power is conferred upon the Local Legis- 
lature to make laws in relation to local works and undertakings, 
"other than lines of steam or other ships, Railways, Canals, Tele- 
graphs, and other works and undertakings connecting the Pro- 
vince with any other or others of the Provinces or extending be- 
yond the limits of the Province." The object of this section was 
to limit the power to authorize such works to the Parliament 
whose authoritv extends over the whole Dominion. 
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This railway neither connects the province with any other, or ^^'^^' 
extends beyond its limits. The Act of incorporation gave ^^^^pkak 
authority to constnict a road from Saint John, Westward, to the amkrican 
boundary of the United States, all within the Province, and is, J^^^wat co. 
therefore, in my opinion within the powers conferred upon the thomas. 
Local Legislatures to pass. Any other construction in relation to 
the British North America Act would lead to the deprivation of 
the Legislature of much of its authority to incorporate railway 
corporations; for most of the railways connect with roads which 
extend beyond the limits of the Province. 

It is urged that, assuming the Act 32 Vict, to be in force it 
does not cure all the defects in the proceedings, and, if it does, 
tKat no action will lie for any call until the stock has been 
forfeited and sold, and then only for the balance. 

Authors who have treated upon the law of corporations appear 
to have assumed that the corporation has a remedy by action ai 
law against a stockholder for calls upon his stock. Upon a care- 
ful examination of the authorities to which these writers refer, the 
doctrine does not appear to be so fully sustained as it is stated. 
Still I incline to the opinion that, where a call for stock is made 
on the stockholders, the law will imply a legal obligation to pay, 
for which an action will lie. In Shepherd v. Hills ^ Parke, B. 
says: ^^here is no doubt that whenever an Act of parliament 
creates a duty or obligation to pay money, an action will lie for 
its recovery, unless the act contains some provision to the con- 
trary. It is true the statute gives a power of distress, but that is 
clearly a cumulative remedy." T do not think the right to main- 
tain this action depends upon the question whether the Corporation 
lave a cumulative remedy by action for calls or not, otherwise I 
should refer more fully to many other authorities which I have 
examined. Whatever may be the state of the law in that respect, 
1 am of opinion that the 32 Victoria has made sufficient provision 
to meet the case. It appears to assume that the Company can 
recover for calls by action at law, irrespective of the form conferred 
by the Act of Incorporation. So far as I can ascertain the mean- 
ing of the 32 Victoria, the Legislature intended that the remedy 
given by the Act of incorporation should be cumulative. 
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^^'^2- The Legislature appear to have had this object in view, viz., 

xuBOPBAN tlie makinff valid of the proceedinffs of the Directors in relation to 

AND North o a o 

American the calls, for the purpose of enabling the Company to forfeit the 
RAILWAY Co. stock of the defaulters, and also for the purpose of enabling the 
TH0MA8. Company to sue for calls. The first section removed the difficul- 
ties of proceeding for the calls under the Act of incorporation, and 
when the legality of the preliminary proceedings could not be dis- 
puted, the Company could enforce the call under the provisions of 
section 5 of the 27 Vict., the Act of incorporation, which authorizes 
the sale at Public Auction of the shares of delinquent subscribers 
for stock, and provided that, in the event of the share not selling 
for sufficient to pay the assessment, the delinquent shareholder 
should be held accountable to the Company for the balance. It 
is not disputed that, had the proceedings been regular, and had the 
terms and conditions of the Act of incorporation been complied 
with, the Directors were empowered to forfeit the stock of 
delinquent subscribers, and, after sale at public auction, to recover 
the balance, if any, due, by action at law. 

It was the object of the first section of the 32 Victoria, so to 
legalize the proceedings that the Directors might exercise tlie 
power conferred upon the Company to forfeit the stock, and 
recover for any balance due on the sale of the stock by action 
at law. After the defect in the proceedings had been cured by 
that section, the Directors had full power under the Act of incor- 
poration to forfeit the stock, and proceed by action at law to 
recover any balance due on the sale of the stock. 

Had the Legislature intended that the Company should have 
no right of action for calls until the stock had been forfeited and 
sold, and then only for the balance, if any, it would have legislated 
no further, as that object could have been fully attained under 
the provisions of the Act of incorporation, when the validity of 
the proceedings could not be disputed. Any further legislation 
for that purpose would be useless. But there is a further provision 
in the third section of the 32 Victoria, which declares what shall 
be done to entitle the Company to recover against a subscriber or 
stockholder. ^'To entitle the Company to recover" — the very 
language employed shews what was the intention of the Legisla- 
ture. "To recover^' means ordinarily to sue for, to obtain by 
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some legal proceeding. In Worcester's Dictionary the word- 

"recover'* is said in law to mean, ^^to obtain by course of law; to ^*^^|^ 

obtain by means of an action or by the judgment rendered in an ambwcak 

action/' The word could not surely have been intended to apply ^^^^^^^ ^^ 

to collecting the calls by forfeiture and sale of the stock. After thomab. 

the publication of a notice from the President for two months, the 

Company are entitled to sue for, recover and receive the amount 

due for unpaid subscribed stock in the same manner as if the calls 

had been regularly made and published, or served, according to 

the requirements of the Act of incorporation. The form of the 

notice in this section shews what was the object intended. It 

must specify the amount of the assessment, and upon what part of 

the stock, and require it to be paid to the Treasurer. This surely 

can mean nothing else than the whole amount of the assessment 

made on the stock, which is required to be naid to the Treasurer,' 

and not the balance, after deducting the amount realized from the 

sale of the stock. It is not consistent with the particularity with 

which the contents of the notice are stated, that, if it were 

simply intended to authorize the recovery of the balance, if any, 

due after the sale of the stock forfeited, that it would not have 

stated so specifically. But, it is said that the words ^^in the same 

manner*' must refer to the recovery for the balance after forfeiture 

and sale. It appears to me that, as the Act assumes the riglit in 

the first instance to recover calls by action, and the third section 

declares that it may be done under the simple notice pointed out, 

in the same manner, it means by the same form of action or mode 

of recovery, or as effectually as ii all the provisions required by the 

Act of incorporation had been regularly taken. If the section 

was not intended to enable the Company to recover the calls 

by action at law it was so much useless legislation, because, 

under the Act of incorporation there was ample power to sue 

for the balance. This appears to me to be the only common sense 

mode of construing these two sections, and no Act should be 

construed contrary to common sense. 

I think that the enacting clauses of the 32 Victoria are so ex- 
plicit in their terms that their meaning cannot be controlled by 
the preamble; that the first section cured the defect in the pro- 
ceedings in regard to the capital stock subscribed and paid in. 
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^^72. and the assessments and the mode of making them, and the notices, 
EuBOPEAN and that, under that section, the Company liad power to forfeit 

AND NORT^H 

AMERICAN ^^® stock, and sue for any balance due after the sale in the manner 
Railway Co. prescribed by the fifth section of the Act of incorporation; that 
the third section empowers the company to sue for calls after 
giving two months' notice of the amount of the assessment in a 
newspaper published in Saint John. As it appeared in the case 
that the notices required by tlie Act had been given, I am of opin- 
ion that the plaintiffs are entitled to recover, and that the rule for 
a nonsuit should be discharged. 

Wetmore, J. took no part in this case. 

Rule absolute for nonsuit. 
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HENDERSON v, THE MAYOR, &c. OF ST. JOHN. 

Negligence — Legal Right — Obligation. 

The defendants, having authority by law to lay out and open streets in the City of 
St John, laid out a street through an uninclosed and hilly piece of ground. 
Several houses were built on the line of this street, but the land in the vicinity 
remained uninclosed, and people were accustomed to pass over it as they pleased, 
in various directions, though there was no right of way. except by the street. 
The defendants, having determined to level and improve the street, made 
cuttings through the hill for that purpose — several feet deep in some places. 
The plaintiff had formerly lived in the neighborhood of the street, and had 
been in the habit of crossing the open space ; and after the street was levelled, 
she was crossing the open space in the night, and not being aware of the 
cutting, fell into the street and was injured. 

Held, per Allan, J. (Fisher, J. contra). That the plaintift had no legal right as 
against the defendants, to cross over the land ; that there was, therefore, no 
legal obligation on the defendants to light the street, or to fence the sides of it 
against persons using the adjoining lands ; and, therefore they were not liable 
for the plaintiff's injury. 

This was an action for negligence in not properly lighting or 
guarding a street in the City of St. John, called Brindley street, 
which the defendants were cutting down and excavating, whereby 
the plaintiff fell into the cutting in the night and was injured. 

This street extended over a hilly and rocky piece of ground 
between Waterloo street and the City road (so called), and had 
been used by foot passengers for several years, and some small 
houses were built upon the line of it, principally on the nortli 
side; but it had not been levelled or worked upon. In 1869, 
the defendants resolved to level and grade the street according to 
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a plan, and a contract was entered into for that purpose, under ^^'^^' 

which excavations of various deptlis were made, in order to form Henderson 

a level road. A person named Kee had a house on the south ^gg mayob 
side of Brindley street, about 70 feet from its intersection with or 

St John 

Waterloo street. The end of Kee's house was on the line of the 
street, and the cutting there was about 6 feet deep ; the hill sloped 
off gradually from Kee's house towards Waterloo street, and, at 
the junction there, it was nearly, if not altogether, level with the 
street. The plaintiff had formerly lived in the neighborhood, and 
had been in the habit of going to Kee's house, and of passing 
backward and forward by tlie foot-path through Brindley street 
between Waterloo street and the City road. The entrance to Kee's 
house was at the Southwestern end, and the usual approach to it 
from Waterloo street was by a path diverging from tlie Southerly 
side of Brindley street, near its intersection with Waterloo street, 
and running diagonally across an open space to the Southwestern 
end of the house, which was about thirty feet from the street. 
The plaintiff had been absent from the neighborhood about a year. 
She returned in November, 1869, and one evening after dark, 
intending to go through Brindley street to tlie City road, she 
called at Kee's house, going by this path across the lot which she 
had been acciistomed to use. Wlien she came out of the house 
she walked towards Brindley street along the side of the house, 
and, not being aware of the excavation, she fell into the street at 
the northeastern end of the house, and was seriously injured. The 
land in the vicinity of Kee's house on the southwestern side of 
the street was uninclosed, and a kind of common — people passing 
over it in any direction, as they pleased. 

The case was tried before Allen, J., at the St. John Circuit in 
January, 1871, when a verdict was found for the plaintifT, with 
leave to the defendants to move to enter a nonsuit on the ground 
tKat, as the injury sustained by the plaintiff was not caused by 
nny obstniction in the street or while she was passing upon the 
Mreet, the defendants were not liable. 

A rule nisi was obtained in the following term of the Court, 
against which, in Easter term. 

D\ S. Kerr, Q. C, shewed cause. 

B, L, Peters, Q. C, was heard in support of the rule. 

Cur. Adv. Vult, 



OF 
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^^'^^- The Judges now delivered the following judgments: — 

HBNDEB80N Allen, J. It is quite clear that the defendants in cutting 
The mayob down and levelling the street, were doing a lawful act — ^not only 
authorised by the general powers of their charter, but by the ex- 
press words of the Act 9 Geo. 4, c. 4, which recognizes their right 
to cut down, and alter the level of the streets in the city. The 
question now is, whether they have been guilty of any negligence 
in the performance of the work? 

At the time the plaintiff received tlie injury, she was not using 
the street, nor in the exercise of any public right ; and, in this 
respect, the case differs from any that I have been able to find. 
There was no obstruction in the street itself; and, if the plaintiff 
had not deviated from the street, the injury would not have hap- 
pened. If, as is contended, the defendants were bound to keep a 
light in the street, or to erect a fence on the side of it, to prevent 
persons on the adjoining lands from falling into the excavation 
while the street was in the course of completion, they will be 
equally bound to continue such light or fence until the adjoining 
lands are fenced by the proprietors, — for the danger will be as 
great after the street is finished as while it is in course of con- 
struction. The principle which governs cases of this kind is, that, 
at tlie time the injury was received, the plaintiff was in the exer- 
cise of a riglit, and that the defendant unlawfully obstructed that 
right. In Corby v, Ilill^ the defendant was held liable for an in- 
jury caused to the plaintiff by placing an obstruction on a private 
way leading to the house of the owner of the land, though the 
obstruction was placed there by the owTier's permission. The rea- 
son for this decision was, that, as the owner of the soil had held 
out this road as a means of access to all persons having occasion 
to go to his house, he would not be justified in placing any ob- 
struction across tlie way, whereby injury would be occasioned to 
any person using it for that purpose ; neither could a third person 
acquire any right to do so })y permission of the owner of the soil. 
Indermaur v, Dames^ was decided on the same principle. 

In Hounsell v. Smyi^,^ the owner of uninclosed waste land, on 
which was a quarry, was held not bound to fence it against a 

* 4 C. Bench. N. S. 566. » 7 C. Bench, N. 8. 731. 

« 1 Law R. C. P. 274. 
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person who, in crossing the waste in the night, accidentally _ 
deviated from the road, and fell into the quarry and was injured, hkndebson 
Williams, J., said that it was not the fault of the defendant that the mayor 
the plaintiff was ignorant of the existence and locality of the ^^ 
quarry, and for the danger he incurred by crossing the waste in 
the dark. The principle of that case is not altogether inappli- 
cable here. 

Another class of cases is, where the owner of land, abutting on 
a public way, is liable for an injury caused by an excavation 
made by ffim so near the way that a person passing on the way falls 
into the excavation, without any negligence on his part. See Barnes 
V. Ward,^ and Cornwell v. Metropolitan Commissioners of Sewers,^ 

In all the cases where a liability has been held to exist for 
injuries of this kind, the plaintif has had a riglit to be where he 
was, at the time the injury happened, either because there was a 
public or private way over the land wliich he was using, or because 
he was there, using the land with the Oonsent of the owner, as in 
Corby v. Hill (supra). 

In the present case, the defendants, in making the excavation, 
interfered with no legal right of the plaintiffs; for, though the 
plaintiff and others may have been in the habit of crossing, in 
different directions, over the open space through which this street 
was laid out, no right of way over any part of the land, except 
the street itself, had been acquired either by user or dedication. 
There are many cases where one person sustains damage by the 
act of another, and yet has no remedy — it is damnum absque 
injuria. In Swan v. The North Briti^sh Australasian Co,,^ Wilde, 
B., says: the action for negligence proceeds upon the idea of an 
obligation on the part of the defendants towards the plaintiff to 
use care, and a breach of that obligation to the plaintiff s injury.^' 
And, in Button v. Pawles,* it is said, that negligence creates no 
cause of action, unless it involves some breach of duty. 

Now, what obligation was there on the part of the defendants 
towards the plaintiff, crossing over the lots in the neighborhood 
of this street, to fence the side of it, or to keep a light there? 
Unless the plaintiff had the right, as against the defendants, to be 



1 9 C. Bench 392. 
*10 Exch. 771. 



•7 H. & N. 636. 

*30 Law J. Q. B. 169. 
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^^'^^' whore she was at the time of the accident, there is no such 
Henderson obligation. By the term right, I do not mean the mere tacit per- 
thb Mayor mission of the owner of tlie land, but a legal right to go there, the 
en, ^„„ interference with which would have given the plaintiff a ri^ht of 

oT. JOHN. A* A i» T 1 

action. As far as I can gather from the cases, the principle 
seems to be this, that if a person has a legal right to pass over 
land, and the owner of the land or any person by his authority, 
places an obstruction upon it, by means of which the person passing 
over the land is injured, he has a remedy, because there has been 
an interference with his right; but, if he has no such right to be 
on the land, the rule, caveat viator, applies. 

In tlie cases cited ])y Mr. Kerr from Sherman and Rcdficid on 
Negligence, the injuries happened to persons travelling on the 
highway, where they had the legal right to travel, and the injuries 
were caused by some obstruction or defects in the highway itself, — 
in both of which particulars this case is entirely distinguishable 
from the cases there cited. 

However much the injury which the plaintiff sustained is to be 
regretted, I cannot satisfy myself that the defendants have been 
guilty of any breach of duty : therefore I think the rule for enter- 
ing a nonsuit should be made absolute. 

Fisher, J. — After stating the facte in the case, continued: — 
The defendants were cutting down the street lawfully, within the 
power conferred upon them by their charter and by the 9 Geo. 
IV, which recognizes their right to cut down, alter, and level the 
streets in the city; and the question is, whether they have been 
guilty of any negligence in the performance of the work. 

The learned Judge directed the jury that the plaintiff was 
entitled to recover, unless, by her own negligence or want of care, 
she contributed to the accident. They must consider whether, in 
going there on a dark Jiight, it was not negligence in the plaintiff 
not to enquire into the state of the road, and, in considering this, 
they were to bear in mind that slie was not astranger there, but 
had travelled the road often before. The jury found for the 
plaintiff, thereby negativing any idea of contributory negligence 
on her part, and leave was granted to enter a nonsuit, if the Court 
should be of opinion the plaintiff was not entitled to recover. 

It was contended in the argument, that there was no duty on 
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the part of the Corporation to guard the street, or to put up any_ 
lights or signals of warning during the progress of cutting it down, Henderson 
as such an obligation would require the keeping up of fences or the mayor 
guards on many of the streets in St. John in all future time, when- ^^ 
ever they were cut down. I am unable to arrive at any such con- 
clusion; and, in my opinion, the present case does not necessarily 
raise that point, or invite any such consideration. I am not called 
upon to express ray opinion as to the duty of the Corporation, 
after a street has been cut down, and completed, and fit for travel ; 
but simply to inquire what was its duty when the very work itself, 
and the mode of doing it, made it dangerous. The street in 
question was a pnblic thoroughfare, where the plaintiff and others 
had a right to pass, and where waggons went through occasionally. 
She was, then, in the exercise of her lawful rights, and she had a 
right to use that highway. The Corporation were doing a lawful 
act, but were they doing it in a lawful manner? In tlie day time 
there could be no difficulty; but, in the night, when there were, 
by the testimony of their own surveyor, piles of stone in tlie street, 
and when the whole street was so disturbed that a person could 
not go through in the day time without seeing it, — was that a state 
of things that should exist in the dark, foggy November night, 
without even a warning to the many travellers who might pass 
along? I think not. Was not the pile of building stone in the 
street a nuisance, and would not any injury derived from such 
nuisance be the subject of an action at common law? See Hard- 
castle V, South Yorkshire Railway Co} In Swan v. North British 
Australasian Co,^ Wilde, B., says, tlie action for negligence pro- 
ceeds from the idea of an obligation toward the plaintiff to use 
care, and the breach of that obligation to the plaintiff^s injury. 
See also per Willes, J., in Vaughan v, Taff Vale Railway Co,^ In 
the opening and levellirfg of the street, was there not an obliga- 
tion on the part of the Corporation to all persons who had the 
nght to use it, and of necessity to the plaintiff, to use care? and 
can it be said that it was not careless and negligent on their part 
to leave that street in the condition it was described to be in by 
th^'iT own surveyor, without the adoption of some measure to 
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^^"^^^ notify the public of its condition ? It does not appear what were 

hendkbson the particular duties of the city surveyor, but, if it was not liis 

THE mayob ^^^y ^o l<^<^k after this matter, the Corporation either have, or 

OP should have, an oflficer to attend to that duty; and, if he has 

St John i j ^ ^ 

neglected it, they must settle that between themselves. I think it 
was the duty of the defendants to have affixed a light, or some- 
thing to warn persons, who might pass along, of the danger. It is 
said that, as the plaintiff was not passing along the street, but 
came into it from the side, they are not liable; but it appears to 
me, from the finding of the jury, the defendants are estopped from 
urging that. If it was the duty of the defendants to have affixed 
a light or signal to warn the traveller, and they neglected tlmt, 
there was negligence on their part; and the jury have found that 
the plaintiff was not guilty of any contributory negligence. I 
cannot see how the mode by which she came to the street would 
affect her right to recover. It is said by Martin, B., in giving 
judgment in the case of Barnes v, Ward '} "A trespasser does not 
forfeit his right of action for any injury sustained;" and it was 
held the plaintiff was entitled to recover for an injury sustained in 
consequence of the wrongful act of the defendant, without want of 
ordinary caution on his (the plaintiff's) part, although the injury 
would not have occurred if the plaintiff had not trespassed on th^ 
defendant's land. 

I think it was negligence on the part of the defendants not to 
put up a light to notify the public of the obstruction and condition 
of the street, and, if the plaintiff was injured by means of their 
work, and did not herself contribute to the injury, she is entitled 
to lecover. Public bodies, and others, who have the charge of the 
roads and highways, too often neglect their duty in this respect, 
and thereby recklessly expose the lives and limbs of persons who 
pass over them. In a populous community like St. John, to my 
mind there is no excuse for those who disregard so reasonable, bo 
simple, and so necessary a precaution, as the affixing of a light or 
other proper warning to the public, who, in the darkness of the 
night, pass along a street, when it is encumbered, broken or 
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filled with rubbish or piles of stone. See Chapman v. Rothwell,^ i872. 

Corby v. Hill? hendbbson 

For this reason, I am of opinion, that the plaintiff is entitled to ^^ ^mator 
recover, and that the rnle to enter a nonsuit should be disc^harged. of 

St. John. 

EiTCHiE, C. J., and Weldon and Wetmore, JJ., took no part 
in this ease. 

The Court being equally divided in opinion, the rule nm was 
discharged. 



MITCHELL V, LAWTHEE. 

Pr<Kt\cc — Non-resident Defendant — Jiidg&s Order — Necessity of obtaining before 

proceeding vdth suit — 18 Vic. c. 25 — Assessment 
of Damages — Affidavit. 

A writ, issued for service beyond the limits of the Province, under the Act 18 Vic. 
c. 25, was served on the Defendant, in Ireland, on the 19th September, 1870, 
requiring him to appear within sixty days. On the 17th November following, 
the plaintiff filed an entry docket in the cause ; and on the 12th December 
obtained a Judge's order authorizing him to enter the cause as of Michaelmas 
Term then last, to enter a rule to plead on filing a declaration, and, in case the 
defendant did not plead by the first day of Hilary Term, th« plaintiff to be at 
Liiberty to sign interlocutory Judgment, and to proceed according to the ordin- 
ary practice. The declaration was filed on the 19th December; interlocutory 
judgment by default was signed on the 8th February. 1871 ; and final Judg- 
ment on the 19th May. 

Held. (Fisher and Wetmore, J. J., dubitantibus) . That the plaintiff had not right 
to proceed In the cause after service of the writ, without a Judge's order ; that 
the order of 12th December did not relate bock to the previous entry of the 
cause ; and that, the cause not having been entered in pursuance of the Judge's 
order, the interlocutory Judgment was a nullity. 

In assessing damages under the Act after Judgment by default, the plaintiff must 
eetablish the amount of his debt or damages by legal proof. Where the only 
evidence of the debt was an account shewing several sums of money due from 
the defendant to the plaintiff on various transactions, with an affidavit of the 
plaintiff, that the "account was Just and true," — it was held insufficient, and 
the Judgment was set aside. 

A writ issued for service beyond the limits of the Province 
under the Act 18 Vic. c. 25^ was served on the defendant in 
Ireland on the 19th September, 1870, requiring him to appear 
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' Section 1st enacts that "in case any defendant in any suit brought, or to be 
^it>ught in the Supreme Court of *his Province, being a British Subject, is resid- 
^9i out of the Jurisdiction of the said Supreme Court gt this Province, it shall 
^ lawful for the plaintiff to issue a writ of Summons in the form contained in 
^o Schedule to this Act annexed marked (A), which writ shall bear the endorse- 
'^^nt contained in said form purporting that such writ is for service out of the 
Jurisdiction of the said Court and the time for appearance by the defendant to 
such writ shall be regulated by the distance from New Brunswick to the place 
'w^«re the defendant is residing, and it shall be lawful for the Court or Judge, 
^Pon being satisfied by affidavit that there is a cause of action which arose 
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_ within sixty days. On the 17th November following, the plain- 
tiff filed an entry docket in the cause; and on the 12th December 
obtained a Judge's order, by which the plaintiff was to be at 
liberty to enter the cause as of Michaelmas Term then last past, 
and enter a riile to plead upon filing a declaration, and in case the 
defendant did not appear and plead by the first day of Hilary 
Term, tha plaintiff to be at liberty to sign interlocutory judgment, 
and proceed according to the ordinar}^ practice. The declaration 
was filed on the 19th December; interlocutory judgment by default 
vas signed on the 8th February, 1871. 

Final judgment was signed on the 19th May, the damages being 
assessed by a Judge on the following affidavit : 

SUPREME COURT. 

Peter Mitchell, Plaintiff, 

AND 

Samuel La\vther, Defendant. 

Peter Mitchell, at present of Ottawa, in tlie Province of Ontario, 
but formerly of Newcastle, in the Province of New Brunswick, 
Enquire, maketh oath and saith that the account hereunt annexed 
marked A contains a true statement of the different accounts due 
and owing from the said defendant, Samuel Lawther, to this 
depondent, and also a true statement of the credits, to which the 
said defendant is entitled from this deponent, to the best of this 
deponent's knowledge and belief, and this deponent further saith 
that he had commercial dealings with the said defendant prior to 
the year one thousand eight hundred and sixty-five, and that in the 
course of said business the said defendant was in the habit of 
charging this depenent with interest on all moneys advanced by him 
to this deponent or in any manner paid by him on deponent's ac- 
count, and giving this deponent credit for interest upon all moneys 

within the jurisdiction or in respect of any contract executed or to be executed 
in whole or in part within the jurisdiction, and that the writ was personally 
eervet upon the defendant and that reasonable efforts were made to effect personal 
Rervice thereof upon the defenant and that it came to his knowledge, and either 
that the defendant wilfully neglects to appear to such writ or that he Is living 
ou of the jurisdiction of the said Court, in order to defeat and delay his creditors, 
to direct from time to time that the plaintiff shall be at liberty to proceed In the 
action in such manner and subject to such conditions as to such Court or Judge 
may seem fit, having regard to the time allowed for the defendant to appear being 
reasonable and to the other circumstances of the case, provided always that the 
plaintiff shall, and is hereby required to prove the amount of the debt or damages 
claimed by him in such action, either before a jury upon a writ of inquiry or 
before a judge of the said Court according to the nature of the case, as such 
Court or Judge may direct, and the making such proof shall be a condition pre- 
cedent to bis obtaining Judgment" 
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remaining or being to this deponent* e credit in the hands of eaid 1872. 
defendant; that the said defendant is indebted to this deponent in mitchbll 
the said several sums of money contained in the said account here- ^ v* 
unto annexed^ which said several amounts were remitted by plain- 
tiff to defendant as stated therein^ and received by the said defend- 
ant for and on account of this deponent, and that on the thirty- 
first day of December, in the year of our Lord one thousand eight 
hundred and sixty-four, the said defendant owed and was justly in- 
debted to this deponent in the sum of Three thousand eight hun- 
dred and eight pounds and one penny in sterling money, which at 
nine and a half per cent premium amounts to eighteen thousand, 
five hundred and thirty-two dollars and twenty-nine cents, currency, 
lor money had and received by said defendant to and for the use 
of this deponent, as appears by the several items in the said account 
hereunto annexed, and this deponent further saith, that in accord- 
ance with the said dealings between this deponent and the said 
defendant, this deponent is entitled to recover interest from the 
said defendant on the said sum of eighteen thousand, five hundred 
and thirty-two dollars and twenty-nine cents from the thirty-first 
day of December, in the year of our Lord one thousand eight 
hundred and sixty-four at the rate ot five per cent per annum, and 
that the amount due this deponent from said defendant for said 
interest is five thousand eight hundred and thirty-one dollars and 
thirty cents, and that the whole sum due this deponent from said 
defendant is twenty-four thousand three hundred and sixty-three 
dollars and fifty-nine cents, as appears from the said account here- 
unto annexed marked A. 

(Signed.) p. MITCHELL. 

A. 
Samuel Lawther, Esq. 

To P. Mitchell, Dr. 
1864. 
Dec. 31. To freight of deals to James 

Lemon & Son, '£1265 12 9 

Sales of balance of cargo of 

"E. CaldwelV^ 1515 7 11 



.£2781 8 



Amount of purchase money 

paid Meehans for my half 

of "Star of Derry,'* £2250 

Invoice of cargo of same 770 18 4 

Freight of "Star of Derry," 

valued at £856. My half, 428 



3448 18 4 
£6229 19 
14 N. B. B. 
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Cr. 

Mitchell 1864 

lawtheb. -A^pril 30. By am't. of your account, 353 14 3 

Int. on £104 balance of acc't. 
included in £353.14.3 from 
1st Jan., 1864 to 31st Dec., 
1864 6 4 



368 18 3 



Chabges. 
Duty harbor dues, adverti- 
sing, storage, etc., with other 
charges, including Commis- 
sion on "E. Caldwell,'' 186 7 1 



546 6 4 



April 30. By charges on "Star of Derry," 

including half insurance on 
same 376 13 7 

Commission and amount to 
cover sundry charges on 
above transactions, 250 

Value of Crocker's outfit, 250 

Amount accepted for Geo. 
Wright & Co., as directed 
by me 1000 



2421 18 11 



Balance due 31 Dec, 1864, 

$18,532.29, r808 1 

To interest from Ist January, 
1865, to 17th April, 1871, 
at 5 per cent, 1198 4 3 
equal to $5831.30 

Sterling, £5006 4 4 

At 91/2 per cent equal to $24,363.59. 

(Signed.) P. MITCHELL. 

Application having been made to the Chief Justice at Chambers 
for an order to set aside the service of the Summons, and inter- 
locutory and final judgments, the matter was by him referred to 
the Court. 

Oct. 11, 1871. S. R, Thomson, Q. C, and C. W. Weldon, for 
the defendant, contended. 1st. That before a writ for service be- 
yond the jurisdiction of the court can issue at all, there must be a 
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Judge's order. 2iid. That the affidavit of service was defective 
in not stating that the original writ was exhibited to the defen- 
dant, and also in not containing a statement that the copy served 
bore upon its back the same endorsement as the original, which 
was required by the Act. 3rd. That the writ was bad in that it 
gave no information to defendant of the cause of action. 4:th. 
That the affidavit on which the damages were assessed was defec- 
tive, as it did not state a sufficient cause of action. 5th. That 
the damages cannot, under the Act, be assessed on affidavit — it 
must be by viva voce testimony. 6th. That the cause could not be 
entered prior to getting the Judge's order. 7th. That the inter- 
locutory judqrment should state for what it was signed, that is, 
either for want of appearance or plea. 



1872. 



A, L. Palmer, Q. C, for the plaintiff. 



Mitchell 

V. 

Lawtubb. 



Cur, Adv, Vvlt. 



The Judges now delivered the following opinions : — 

Wetmore, J. A summons was granted in this cause by the 
learned Chief Justice calling on the plaintiff to shew cause why 
the judgment in this cause should not be set aside for irregularity ; 
or why the defendant should not have leave to appear and defend 
the action; or why the proceedings should not be stayed until an 
application can be made by the defendant to the Court to set aside 
such judgment; and for leave to come in and defend this action; 
and by the Chief Justice directed to be entered on the motion 
paper, that the matter might be heard before the Court. 

Several objections to the correctness of the proceedings were 

taken, and, as I understand, my learned Brethren all agree, and I 

quite concur with them, that the proceeding^ are regular down to, 

and including the order of Mr. Justice Weldon of the 12th 

December, 1870. 

It is contended there is no entry docket properly filed. The 
Bule of Court respecting dockets and fees, Allen's Rules p. 2, 
requires that every attorney of this Court shall enter the returns 
and file the writ or process in all actions which have not been 
agreed, and in which they intend to proceed, and shall make a 
^ket of all such returns and rules, and on the last day of the 
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^^872. term shall deliver the same to the clerk of the Court, and shall pay 
Mitchell to the clerk his own fees as well as those of the Judges and criers 
LAWTHBB. i^ s^ch actions. The act under which these proceedingB are had, 
18 Vic. Cap. 25, intituled ^^an Act relating to the service of pro- 
cess/' by Sec. 1, among other matters, empowers the Court or 
a Judge to direct from time to time that the plaintiff shall be at 
liberty to proceed in the actioik in such manner, and subject to 
such conditions as to such Court or Judge may eeem fit, having 
regard to the time allowed for the defendant to appear being reason- 
able, and to the other circumstances of the case, provided always 
that the plaintiff shall, and he is hereby require to prove the 
amount of the debt or damages claimed by him in such action, 
either before a jury upon a writ of enquiry or before a Judge of 
the said Court according to the nature of the case, as such Court 
or Judge may direct, and the making such proof shall be a condi- 
tion precedent to his obtaining judgment. 

It appears that an entry docket was filed by Mr. W. H. Tuck, 
the plaintiff's attorney, on 17th November, 1870, on which this 
cause was entered: "Peter Mitchell vs. Samuel Lawther, writ of 
summons issued 29th August, 1870, for service out of jurisdiction 
of Court. Writ served 19th September, 1870. Rule to plead." 
Now, so far as the rule is concerned, the party intending to proceed 
with the suit has made a docket, and it has been prepared and filed 
with the clerk, containing all the requisites of the rule : it is true 
the writ of summons does not appear to have been filed with such 
docket, but, in my idea of the practice, it is quite usual to file the 
writ as a matter of course, after the time pointed out by the rules 
in this respect, if the entry docket has been duly filed. The 
plaintiffs attorney evidently intended to proceed in the suit, and 
he is aware of what has been done with the process, — ^that it has 
been served, and I think the entry he ht.s made is a compliance 
with the rule. It may be said, the plaintiff cannot enter the cause 
without a Judge's order, but I am of opinion that he does not re- 
quire a Judge's order to comply with the rule. The rule is ina- 
perative. The attorney shall make the entry in all causes in 
wliich he intends to proceed. I think he had as much right to 
enter the cause without any Judge's order as he had to issue the 
writ, — ^nay, having issued the summons and having it in his 
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possession with an aflBdavit of service, and it being his intention to ^^'^^' 
proceed, it was his imperative duty to enter it. Suppose the Judge mitcheix 
declined to give an order to proceed, would the attorney be justified lawtheb. 
in not entering the cause, the effect of which would be to evade the 
payment of fees? And further, I think the filing of the Judge's 
order should be considered a suflBcient entry, even if it did not 
render legal the previously filed entry docket — supposing such 
entry docket was illegally filed without a Judge^s order. The Judge 
ifl authorized to prescribe the manner, and it seems to me the plain- 
tiflf has complied, to the signing of interlocutory judgment, with 
the letter of the Judge's order — apart from the question of the 
entry docket. The Judge's order does not require any entry docket, 
in words: it says the plaintifiE shall be at liberty to enter his 
cause as of Michaelmas Term, and enter a rule to plead, upon filing 
a declaration. The Judge's order itself ie filed: a rule to plead 
is entered on the back of the declaration. The defendant 
does not appear and plead by the first day of Hilary, common 
bail is filed, and also an appearance under the Act of Assembly — eo 
far the Judge's is complied with, and interlocutory judgment 
is duly signed in pursuance of the order, and I think the pro- 
ceedings are regular. The assessment of damages, I think, cannot 
be sustained. I doubt if, in any case, such an affidavit would 
be sufficient, but, in the present case, the description of proof is 
not such as the Act in words requires, as a condition precedent 
to the plaintifiE obtaining judgment. 

The defendant's affidavit of merits is unsatisfactory. It states 
— ^referring to the plaintifiE's affidavit — the statements within the 
Affidavit, on which damages are assessed, are in great part utterly 
false, without stating in what particular it is false. The affidavit 
does state that, so far from owing anything to the plaintiff, the 
defendant is a creditor of the plaintiff's to the extent of four 
hundred pounds sterling and upwards, irrespective of some 
two hundred and fifty pounds sterling for attending to some law 
suits which are mentioned in the affida\it. Arch. Prac. 11 Ed. 
page 978, states that the affidavit of merits must in express terms 
state that the defendant has a good defence upon the merits, for 
which Lane v. Isaacs^ is cited. The defendant makes no such 

»3 Dowl. 662. 
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_ allegation. 'The defendant does, however, state that if the judg- 
MiTCHELL nient is allowed to stand and the defendant is not permitted to 
lawthbb. come in and defend himself, a gross and outrageous wrong will be 
inflicted upon him by the plaintiflF; that the defendant is prepared 
to shew, and, if permitted, will shew that he does not owe any- 
thing to the plaintiff, but that Mitchell is indebted to him in the 
amount before stated. I am, however, of opinion that the defend- 
ant should be let in to defend, but it must be on the terms of his 
duly entering an appearance. And, when such appearance is duly 
entered, the interlocutory judgment to be removed, and subsequent 
proceedings to be set aside, — and, under all the circumstances, 
the costs should be costs in the cause. 

* 

Fisher, J. The statute authorizes the issuing of the writ 

and prescribes the form, and enacts that the time for appearing 
shall be regulated by the distance from New Brunswick to the 
place where the defendant resides. This is in the discretion of 
the attorney, subject to the subsequent control of the Judge. No 
one can say that, with the present mode of communication, sixty 
days was not a reasonable time for a defendant residing in Belfast, 
Ireland, to appear. Several objections have been made to the 
order of the Judge. "Without expressing an opinion as to the 
availability of these objections, in the present stage of the case, 
even if they were once valid, I am of opinion that they are ground- 
• less. It is urged that it does not appear that the defendant 
was a British subject. I think, had I been drawing the order, I 
should have recited that fact. Before the Judge could have made 
the order, however, he must have been satisfied by the aflBdavit 
that all the conditions provided by the Act had been complied 
with, one of which was that the defendant was a British subject. 
Can any one doubt, who reads the affidavit and papers, the correct- 
ness of his conclusion? I can only say that, if the same state of 
facts had been presented to me, I should have made the same order. 
It is said that there has been no entry of the cause according to 
the practice of the Court. I am not sure that the filing of the 
Judge's order and the declaration with the indorsement, "Per 
curiam — Rule to plead," is not of itself a sufficient entry. In my 
view of the case it is not necessary to discuss or to determine that 
question. The plaintiff's attorney, in compliance with the rule of 
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CJoupt, filed the.summonfl with another writ, and entered both causes ^^'^^' 

within the thirty days of Michaehnas .Term, 1870. By filing the Mitchell 

declaration and Judge's order he adopted it as the entry of the lawthbb. 

cause, which I think he might well do. I am unable to discover 

any inconvenience in this mode, or any possible disadvantage the 

defendant coidd be put to by it, or any irregularity whatever. 

Suppose ,the defendant had, before February, 1871, searched for 

the proceedings in the case to ascertain whether he was bound to ' 

appear to the writ served upon him, his first enquiry would be for 

the Judge's order. After reading it, he would enquire whether 

tiiere was any entry of the cause of Michaelmas Term then last 

past. Would not the clerk turn at once to the plaintiflPs attorney's 

entry docket of that term, and produce this entry, stating that the 

cause had been entered as of Michaelmas Term ? With these facts 

before him, without any reference to the endorsement on the 

declaration, can it be doubted that he would have appeared ? And 

I think he wm bound to appear. It is urged that a declaration in 

a suit under the Act cannot be filed de bene esse, and the defendant 

must have notice of the filing before proceeding to interlocutory 

judgment. If such were decided to be the law, it would deprive 

many plaintiflFs of the benefit of its provisions. It appears to be 

in the power of a Judge so to direct if he so determine; but that 

wotdd only occur in some special and exceptional cases. The rule 

applicable to the filing of declarations de bene esse muBt be modified 

and adapted to meet the requirements of the Act. From the best 

judgment I can give to this case, I have arrived at the conclusion 

that a plaintiff proceeding under the Act has thirty days from the 

day of the making of the Judge's order to file the declaration de 

bene esse, and that his declaration should be on file thirty days, 

before he can sign interlocutory judgmert, and then not till tKe 

expiration of the time for appearance prescribed by the Judge in 

the order. The interlocutory judgment was not filed until after 

the expiration of the time fixed by the Judge for the defendant to 

appear, and after the declaration had been on fiile thirty days. 

The proceedings were, therefore, thus far regular. I do not 

think it necessary to discuss the mode in which the damages were 

assessed, in the view I take of this case. It is a question, whether 

Uie damages were suflSciently proved, or not ; and whether, if there 
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be a doubt upon that point, the proof having been guflScient to 
satisfy Mr. Justice Weldon's mind, the matter can be opened, 
and to what extent. It is said that, in a ease of this kind, the 
damages cannot be assessed by a Judge, and the same principle 
would apply as to an enquiry by a jury on the testimony of the 
plaintifiE. Proceeding under the Act is stated to be no new juris- 
diction, merely a new process : Button v. Whitehouse,^ I am unable 
to discover any principle in reason or in law that should distinguish 
the assessment of damages in a case under this Act from any 
other. The rights of a defendant, resident in Eestigouche or 
Albert, are just as sacred as if he lived in Newfoundland or Aus- 
tralia. The nature of the proof required by the Act appears to be 
in the discretion of the Court or Judge. I know of no case, in 
which the damages in an action of assumpsit can be ajBsessed by a 
Judge or on a writ of enquiry, without proof. The object of the 
Act 19 Vic. c. 41,^ in further amendment of the law was to enable 
a plaintiflF or defendant to make proof by his own oath. Suppose 
this was an action of trespass, and the plaintiff on the trial was 
called, and stated that the defendant had entered his enclosed 
meadow and cut 10 tons of hay, worth $12 per ton, and carried it 
away, or an action of assumpsit, and the plaintiff had stated that 
he had lent a sum of money to the defendant, or had paid it to 
other persons for him and at his request; would any counsel con- 
tend that the trespass in the one case, and the indebtedness in the 
other, had not been proved? Would any Judge nonsuit the plain- 
tiff for want of proof? If that is so, then is not the plaintiff's 
affidavit of the debt, due him by the defendant, proof for a Judge 
to assess damages, or for a jury to enquire and assess ? As I think 
the proceedings regular, I have not discussed the question of waiver,, 
which was argued, not thinking it necessary to enquire how far, 
and to what extent, the distance and the conduct of the defendant 
would waive irregularities that I do not think exist. The defendant 
appears to have been advised to disregard the process of the Court, 



^1 H. ft N. 32. 

'Section 1 enacts, that, "On the trial of any issue joined, or of any matter 
or question, or any enquiry arising in any suit, action, or other proceeding in any 
Court of Justice, • • • the parties thereto, and the person in whose behalf any 
such suit is brought or defended * * shall be competent and compellable to give 
evidence, either viva voce or by deposition, according to the practice of the Court, 
on behalf of either or any of the parties to the suit, action, or other proceeding.'* 
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but, under all the circumstances of the case, I am of opinion that he ^^^^- 

should be allowed to come in to defend the action upon terms, that, mitchbll 

on the defendant appearing, the judgment may be set aside, and lawthi». 
that the costs of both sides should be costs in the cause. 

Weldon, J. The defendant admits a paper was served upon 
him in Ireland in September, 1870, that he took no steps about it, 
and in August, 1871, upon his arrival in New Brunswick he heard 
of the judgment, and upon searching at the office of the Clerk of 
the pleafi, he found a judgment had been entered up against him 
for $24,363.59 and costs of suit. He denies having any other 
notice of the action except the papers served upon him, and that 
he is indebted to the plaintiff in any sum whatever. Several 
objections were made as to the course of procedure by the plain- 
tiff, and that the order of the Judge was not in conformity with 
the Act, 18 Vic. cap. 25, entitled "an Act relating to the service 
of process.'* I am of the opinion the proceedings of the plaintiff 
have been in conformiiy with the directions of the Act up to the 
time of making proof of the damages claimed by him in such 
action. Sixty days was a reasonable time for the defendant to 
appear. He was resident in Ireland : there is a semi-monthly mail 
communication from England to this Province. 90 days is allowed 
to elapse before the plaintiff makes an application to a Judge, 
and the Judge, upon an affidavit that a cause of action arose 
within this Province, makes an order for the plaintiff to proceed 
with the suit, enter his cause as of the term preceding, file his 
declaration de bene esse, and give the defendant time to plead from 
the 19th December to the first day of Hilary term next following. 
1 am o| the opinion the filing of the Judge's order, the declaration 
entered of Michaelmas term with a rule to plead endorsed thereon, 
vere in compliance with the order, and that there was a proper 
catering. There was reasonable time for the defendant to ascer- 
tain what the proceedings were which the plaintiff was taking on 
the process served upon him. Those proceedings appear to be 

r^ar, and in accordance with the directions laid down in the 
Act 

The question then arises, whether the assessment of damages 
made upon suflScient proof. The Act of Assembly says, 
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^^'^^' "provided always that the plaintifiE shall, and he is hereby required 
MITCHELL Iq prove the amount of the debt or damages claimed by him in 
lawther. such action, either before a jury upon a writ of enquiry, or before 
a Judge of the said Court, according to the nature of the case, as 
such Court or Judge may direct, and the making such proof shall 
be a condition precedent." This part of the Act takes it out of 
the ordinary mode of assessing damages in cases where a party 
has been served within the Province. This was not done in the 
present case; and the necessity of so doing is apparent. It must 
be remembered that this is an extraordinary jurisdiction given to 
the Court to issue process beyond the bounds of the Province, and 
therefore requires such proof as would be necessary to justify a 
Judge in charging a jury : — for instance, if upon a note of hand or 
bill of exchange, the hand-writing of the party would have to be 
proved. So, in an account, the sale and delivery of every article 
in the account, not a general statement, that the account hereto 
annexed is correct, but a particular reference to every item in the 
account and the liability of the defendant, and how it arose. 

I am of opinion the judgment must be set aside, and the inter- 
locutory judgment and subsequent proceedings should also be set 

aside upon the defendant entering an appearance. 

% 

Allen^ J. I think the final judgment was clearly bad for want 
of sufficient proof of the debt. The principal question is as to the 
previous proceedings. I see no objection to the summons or 
service, but I think the entry of the cause was defective. The 
Judge's order, made on the 12th December, authorized the plain- 
tiff to enter the cause, and a rule to plead as of Michaelmas Term. 
The cause had been entered on the 17th November, but the entry 
was a nullity, because, without the Judge's order, the plaintiff had 
no authority to proceed with the suit. There never havii]^ been 
any entry of the cause after the Judge's order, the subsequent pro- 
ceedings were, I think, a nullity. I thought the proceedings 
regular down to and including Judge Weldon's order of the 12th 
December, because the plaintiff had a right to issue and cause the 
summons to be served on the defendant; but, having done that he 
had no right to proceed any further without a Judge's order. It 
is a statutory power, which must be followed, and is not governed 
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by the rule of practice in ordinary cases where the process is 
served within the jurisdiction of the Court. On this point I 
differ from by brothers Fishee and Wetmobe in thinking that 
the plaintiff had a right to enter the cause after the return of 
the writ. The order of the Judge is a condition precedent to the 
plaintiff's right to go on with the cause, and any entry of the 
cause before such order obtained is a nullity. Then, if plaintiff 
cannot proceed without a Judge's order, has he followed it? Has 
he entered the cause in pursuance of that order? I think not. 
The Judge's order does not relate back and make the entry of 
the 17th November good. I consider the entry of the cause is an 
essential proceeding in a cause — without it, the subsequent pro- 
ceedings are invalid: Muldoon v. Beveridge} I should feel great 
difficulty in applying the strict rules with regard to waiver, iji a 
case where the defendant was not served with process within the 
jurisdiction of the Court, nor was in any way subject to its juris- 
diction, and had never done any act to give the Court jurisdiction 
by appearing, as in Bayne v, Slack,^ though I admit that Hutton v. 
Whiiehouse^ is an authority against the defendant on this ground. 

I think that both the interlocutory and final judgments should 
be set aside, and the defendant let into defend; that the plaintiff 
should be allowed to enter the cailse nunc pro tunc under the 
Judge's order, and tliat there should be no costs on either side. 



1872. 
Mitchell 

V. 

Lawtheb. 



KiTCHiE, C. J. It seems to me that the final judgment cannot 
stand, because the affidavit, in my opinion, is not sufficient to war- 
rant the assessment. The statute requires the plaintiff (in these 
Words) "to prove the amount of the debt or damages claimed by 
him in such action, either before a jury upon a writ of enquiry, or 
before a Judge of the said Court, according to the nature of the 
case, as such Court or Judge may direct, and the making such 
proof shall be a condition precedent to his obtaining judgment." 
This means, I take it, that the amount claimed must be established 
by legal proof. In the affidavit produced before the Judge I can 
discover no such proof. No evidence to warrant a Court or jury 
in fia3ring, or from which a reasonable inference would be drawn 
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^ O. B. N. .S. 383. 



*1 H. ft N. 32. 



m-J- 



V. 

Lawtheb. 



. 92 CASES IN THE SUPREME COUET. 

^^''^' that the amount for which judgment was entered was due from 
MITCHELL the defendant to the plaintiff. I think, therefore, there was a non- 
compliance by the plaintiff with the condition precedent, on the 
compliance with which alone he could obtain judgment. I like- 
wise think the interlocutory judgment cannot stand, for want of 
a proper entry of the cause. All that a party plaintiff can do of 
his own mere motion in actions against parties residing out of the 
jurisdiction, under the 18 Vic. Cap. 25, is to issue the writ in the 
fonn provided by the Act, taking due care that, having regard to 
the distance from New Brunswick to the place where the defend- 
ant is residing, the time allowed for the defendant to appear is 
reasonable.. After the issuing and serving of the writ, it is quite 
clear that no further proceedings are to be taken, unless such pro- 
ceedings are directed by the Court or a Judge, and then liberty 
"to proceed in the action" can only be given to do so "in such 
manner and subject to such conditions, as to such Court or Judge 
may seem fit, having regard to the time allowed for the defendant 
to appear being reasonable, and to the other circumstances of the 
case." This provision was, no doubt, intended to keep the pro- 
ceedings subject to the immediate supervision, control and direc- 
tion of the Court or Judge, for the better protection of absent 
defendants. It would, therefore, seem to follow, as a necessary 
consequence, that the taking of any proceedings, beyond issuing 
and serving the writ, in the action, by the plaintiff or his attorney, 
without the direction or liberty of the Court, or a Judge, must be 
not only wholly unauthorized by law, but directly contrary to the 
spirit, intention and policy of the law, and, if so, null and void. 
If that is so, then it likewise follows that the entry, or attempting 
to enter the cause on the 17th November, 1870, was a wholly 
unauthorized act (which ought not to effect or bind the defendant, 
still less to be the basis of proceedings to render a judgment against 
him), and, therefore, simply a nullity. The attorney had no right 
to enter the cause at that time, and the clerk had no right to 
receive any such entry; and the simple fact of his receiving into 
the office, under such circumstances, a paper called an entry docket, 
and marking it filed, could not clothe the mere act of leaving such 
a paper at the office, which had no right to be left there, with any 
legal force or binding effect. I think the paper, having been thus 
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improjerly received, mw&i be treated as if it had not been received i872. 

at all^ or as 80 much waste paper. It was, in my opinion, of no mitcmrll 

more effect than as if the register of deeds should prof ess to record, 

and actnally transcribe in the registry books a deed, or instrument 

without acknowledgment or proof. When, then, was this cause 

entered? The Judge did not profess to give an ex post facto 

cperation to anything previously done, assuming he had power to 

do 80, nor was he asked to do so. The Judge's order does not in 

•ay way, directly or indirectly, notice the attempted entry already 

referred to, but it directs an entry to be made, that is, I take it, a 

f^ul&r and proper entry under the authority there given. It 

neither declares that any paper already filed shall, eo instante, be 

deemed a good and sufBdent entry, nor does it say that, when the 

declaration is filed, then the cause shall, by virtue of such filing 

*ttd of the irregular and improper filing of the 17th November, 

1870, be a good and suflBcient entry. No reference whatever is 

Jttade to the previous irregular proceeding, nor any attempt made 

or intention exhibited, that I can discover, to give it vitality, nor 

does even the fact of any such attempted entry appear to have been 

brought in any way to the Judge's notice. What he did order was 

simply that the cause should be entered and declaration filed. It 

^ obviously based on the supposition that the writ has been issued 

«nd served, and nothing further done, and that the application was 

lop the purpose of enabling further proceedings to be taken, and, 

therefore, clearly contemplates an actual entry of the cause after 

obtaining the order, and before which, the declaration should not 

luive been filed. Can the cause be considered entered till such 

actual entry is made? The case of Muldoon v, Beveridge^ clearly 

^tablishes that the cause is out of Court until duly entered and 

docket filed. Chief Justice Chipman says, "In this case, the 

original action not having been entered, and no docket of it filed, 

pursuant to the rules of this Court, it must be considered in the 

8*ine light as a case where, under the general practice, the 

plaintiff omits to declare in due time, and the cause must be 

deemed out of Court. This case, and the rules of Easter term, 

^^ Geo. IV and that of Hilary terra, 7 Wm. IV, were fully 

^nsidered in Miller v. WeJdon,'^ and the propositions of Chief 

^2 Kerr 532. 
• 1 Hmnnay 876. See also McCauley v. Geddea, 4 All 591. 



1«72, 



94 CASES IX THE SUPREME COURT. 

_ Justice Ckipmax cited, adopted and acted on. The clerk has 
Mii' jfELL j^jjg u^ a^^ gin(.g ^j^g order was made bv Mr. Justice Weldon with 

i^wTUKft. a view to the entry of the cause. He was not applied to to receive 
or file anew, under the order, the paper previously left in the office, 
or to deal with it in any way so as to constitute it an entry under 
tlio order. Had tlie clerk been applied to by the defendant, aftfer 
th« order, and aeked if the cause had been duly entered nnder the 
order, would he not have been compelled to reply in the negative? 
Or would it have l)eon any answer to such an inquiry, or in any 
way have bound tlie defendant, if he had added, '"but the plaintiffs 
attorney did file an entry docket on the 17th November, 1870?" 
Would not the simple and crushing answer to that be, ^Tfes, but 
1 am not interested in, or affected by that?^* 

In other words, was the defendant bound to search anterior to 
the Judge's order? or, if he did, was he bound to notice, or act 
or on entry not duly made, or made when the plaintiff had no 
liberty to proceed in the cause? 

On what day, then, can it now be said the cause was entered? 
Unless the entry of the 17th November can be referred to, there 
was no entry either in fact or in law. Mr. Palmer says the entry 
of the caust» i»onsisted in filing the declaration on the 19th Decem- 
ber, and adopting the entry docket filed on the 17th November., 
Hut he had no authority to file the declaration till the cause wi 
first entered. How, then, and by whose, and under what, authority 
and when, was the entry of the cause adopted? Was it by or 
under the authority of the Judge, the clerk or the attomqr? Tb 
Judge did nothing but give liberty to the plaintiff to enter 
cause, and the plaintiff clearly did not enter the cause in pursuant 
of !»uch liberty. Instead of so entering the cause under the Judge 
order, a^ he had liberty to do, he proceeded in the cause witl 
out any such entry and filed his declaration, either overloo] 
that j^art of the Judge*s order which required the cause to 
ontonnl, or assuming that, by some process or other, an nnautho=~ 
iied act pn^viously done, and which, when done, was not o 
irn^gular, but wholly without effect at the time it was done, 
by son\o pr\H'i^s, Inw^me regular and effective, and eqaivalent to 
regular entry under the Judge's order. Until the cause 
Angularly and prv^jvrly entered, the defendant was not bonnd 
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appear, and the clerk should not have signed either interlocutory 
or final judgment, hecause, by rule of Easter term 11 Vic, judicially 
afiSrmed in McAvJey v. Geddes and Miller v. Weldon, "no judg- 
inent, interlocutory or final^ is to be signed in any cause until it is 
ascertained upon search that the cause has been duly entered" 

The result will be that, on the defendant forthwith filing com- 
^n bail, the interlocutory and final judgments will be set aside ; 
*^d, ag both the parties are by this course found in fault, we 
*iall say nothing as to costs. 

Judgment accordingly. 
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THE COMMERCIAL BANK OF NEW BRUNSWICK v. PRICE 

» 
I 

County Court — Practice — Judge making ex parte order for new 2Vrii 

trial, 



In an action In the Conntj Court, the Jury bavins found a verdict for the defend- 
ant, oontrarj to the Judge's direction, he made an ex parte order for a new trial. 

On appeal, the order was reversed, and the case sent back to the County Court 
with direction to lesue an order calling on the defendant to shew cause why a 
new trial should not be granted. 

Appeal from the Saint John County Court. 

Feb. 15. A. L. Palmer, Q. C, and C. IF. Weldon supported 
the appeal. 

S. R. Thomson, Q, C, contra. 

Palmer, Q. C, in reply. 

The facts of the ease suflRciently appear in the judgment. 

Cur Adv. Vult, 

The judgment of the Court (Allen, Weldon, Fisheb and 
Wetmobe, JJ.) was now delivered by 

Allen, J. In this case a verdict was found for the defendant 
in the County Court of St. John^ contrary to the charge of the 
Judge. The plaintiffs applied for a new trial, which the JnigQ 

' 1 . 14 K. B. B. 
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1872. granted without hearing the defendant, and from this decision the 
The defendant has appealed. 

Bank oi- The power to grant new trials in the County Courts is regulated 

N"^ by the 22nd Sect, of the Act, 30 Vict. c. 10, which enacts, that 

Brunswick * * * 

V. "the several Courts, or the respective Judges thereof, shall have 
Pricb. power by rule or order, in term or vacation, to set aside verdicts 
or non-suits, and grant new trials, and make orders for judgments 
non obstante veredicto, or for arresting judgments, and may by rule 
or order, set aside judgment by default, set aside proceedings for 
irregularity, grant time for pleading, and order stay of proceed- 
ings till security be given for costs, and may issue summonses and 
make orders in all matter of practice, in like manner, and on like 
grounds, and to the same extent as in the Supreme Court, or by 
the Judges thereof.** 

We think the words "in like manner," in the latter part of 
the section, overrule the whole of the preceding part, and that 
all the powers given to the County C'Ourt Judges in the several 
matters therein referred to, should be regulated by the practice of 
the Supreme Court. If that is so, such a verdict as was given in 
this case would necessarily have been set aside, in this Court, as 
being contrary to the Judge's direction, without any examination 
into the merits of the case: See Allison v, Robinson decided in this 
Court in Michaelmas Term last. 

But in the Court, that would only have been done after a rule 
nisi granted, and served upon the pariy who obtained the verdict; 
and we think the same practice ought to be adopted in the County 
Courts, and that an ex parte order to set aside a verdict is irre- 
gular. 

It may be that this result would have been the same, if the 
defendant had been heard on the application for the new trial ; but 
we think it would be a dangerous practice, and contrary to the 
principles of justice, to allow the rights of parties to be determined 
without giving them an opportunity of being heard. 

We think the judgment of the County Court should be rever- 
sed, and the case sent back to the Judge with a direction to grant 
a summons or order nisi calling on the defendant to shew cause 
why the verdict given for him should not be set aside, and a new 
txkL grazi4»d. 
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SiTOHiE, C. J. I did not hear the argument, but, having heard i«'W. 



the judgment, I entirely coincide in it. It would be a most dan- 
gerous practice to decide cases without both parties being heard. 

Judgment of the County Court reversed. 
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SIMPSON V. GLASS et al. 
County Court — Jurisdiction — Offset — Recalling evidence, 1872. 

April 

Where the plaintiff proved goods sold and dellyered to the defendants, beyond the 

amount recoverable in the County Court, and also admitted the receipt of goods 
from, and work done by, the defendant, which If deducted from the plaintiff's 
account, would have brought the amount within its jurisdiction ; but omitted to 
prove any agreement that such goods and work were to be taken as payment, 
whereupon the defendants moved for a nonsuit — 

Held, That it was discretionary with the Judge to allow the plaintiff to be re- 
called to prove that there was such an agreement. 

Appeal from the Queen's County Court. The action was 
assumpsit for a balance of account for goods sold and delivered. 
A verdict being entered for the plaintiff for $198, a motion for a 
new trial was made on behalf of the defendants before the Judge, 
and refused, from which decision the present appeal was made, the 
grounds of which are stated in the judgment. 

Feb. 19. Needham for the appellants. 

E. L, Wetmore, for the respondent. 

Cur, Adv, Vult. 

The judgment of the Court was now delivered by 

Allen, J. This was an appeal from the County Court of 
Queen's County . The grounds of appeal, were 1st. That the case 
proved by the plaintiff was beyond the jurisdiction of the County 
Conrt; and 2nd. That there was no evidence of a joint liability 
in the defendants. 

We think there was sufficient evidence to leave to the jury, that 
the goods, for the price of which the action was brought, were 
supplied on the credit of both the defendants ; and the jury having 
found that fact in favor of the plaintiff, we should not be warranted 
in disturbing the verdict on that ground. 
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On the other point, it was contended that the plaintiff having 
closed his case without proving that the goods delivered and work 
done by the defendants, were agreed to be taken as a payment on 
the plaintiffs account, the amount was beyond the jurisdiction of 
the County Court, and that the Judge had no right to allow the 
plaintiff to be recalled to prove the payment. We think, how- 
ever, that it was a matter in the discretion of the Judge to allow 
the evidence to be given at the time he did. That being so, the 
plaintiff proved payments by the defendants to the amount of 
$129 — as we make it — ^which deducted from the amount of the 
plaintiff's account proved, would leave a balance of $179 in his 
favor — to which sum we think the verdict should be reduced. 

The appeal must be dismissed, but under the circumstances, 
without costs, and the case will be remitted to the County Court 
to reduce the verdict to the sum of $179. 



Appeal dismissed without costs. 
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THE MAYOR &c. ST. JOHN v. BEOWN et al 

r 

Practice in Equity — Injunction — Application ex parte — Necessity 
for party applying to state all important facts, 

Wbere a party applies for an ex parte injunction, he Is bound to state all the facts 
which are Important to be brought before the Court, and and which might in- 
fluence it in determining upon the application ; and if important facts, within 
the knowledge ofl the party, are omitted, the injunction will be dissolved without 
regard to the merits. In this case, where an injunction was granted to restrain 
the defendants from building a wharf beyond the line of high-water In the har- 
bor of St John, the plaintiffs claiming by their charter the soil of the harbour 
and the space between high and low water mark ; but the defendant held under 
a prior grant from the Crown, extending to low water mark, and claimed the 
right to extend his wharf as the owner of the land, which facts were known 
to the plaintiffs, but were omitted from their bill — the injunction was dis- 
solved on this ground alone. 

Appeal from the judgment of Weldon, J., sitting in Equity, 
dissolving an order of injunction granted on April 11, 1871. 

Feb. 19, 20, and 21, 1872. Duff, Q. C, and B. L. Peters, Q. C. 
supported the appeal. 
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S, R, Thomson, Q. C, A, L. Palmer, Q C, and C. W. Weldon, 
contra. 

Feb. 22 and 23. Duff, Q. C, in reply.' 

The facts in the case are sufficiently stated in the judgment. 

Cur. Adv. Vult, 

The judgment of the Court (Allen, Weldon and Fisher, 
J. J.) was now delivered by 

Allen, J. An ex parte injunction was granted in tliis case on 
the 11th April last, to restrain the defendants from placing or 
sinking a wharf or pier in the harbour of St. John, at the western 
end of a wharf occupied by the defendant Brown on the south 
side of Union Street Slip; and from extending the said wharf to 
the westward, or in any way obstructing the navigation of the 
harbour. 

The plaintiff's bill stated that by letters patent under the 
great seal of the Province, dated the 18th May, 1785, His Majesty, 
King George the III, granted to the plaintiJBfs {inter alia) that 
certain district on the east and west side of the river St. John, at 
the entrance thereof, and all the lands and waters thereto adjoin- 
ing, commencing near Fort Howe at Portland Point, at low water 
mark, etc., (describing certain bounds, which included the harbour 
of St. John) and every part thereof, as well the land as the water, 
and the land covered with water, within those limits, should be a 
city incorporate, by the name of "The City of St. John.'' That 
by the said letters patent his said Majesty also granted to the 
plaintiffs (among other things) all and singular the messuages, 
tenements, houses, lots of ground and other lands or ground what- 
soever covered or uncovered with water, situate and being within 
the said City of St. John, and the limits and boundaries thereof, 
together with all the streams of water, land covered with water, 
bays, inlets, harbours, fishing and all other profits, privileges and 
advantages, hereditaments and appurtenances whatsoever to the 
said lands and premises within the limits and boundaries of the 
said City, belonging or in anywise appertaining, (saving and reserv- 
ing to the inhabitants of the said City, and others, their heirs and 
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I 

^^^- assigns, all such houses, lands, etc., as he, she or they then had, 

tH» MAYOR held, or enjoyed, or which he, she or they *might or could 

St. JOHN legally claim, by or under any grant or patent under the 

^- great seal of the Province of Nova Scotia, or of New Brunswick.) 

Bbown* 

Haibendum, all and Angular the said premises, unto the said plain- 
tiffs and their successors forever. That his said Majesty did also, 
by the said letters patent, give and grant to the plaintiffs, that 
they and their successors should be the conservators of the water 
of the river, harbour and bay of the said City; and should have 
the sole power of amending and improving the said river, harbour 
and bay, for the more convenient, safe and easy navigating, 
anchoring, riding and fastening the shipping resorting to the said 
City, and for the })etter regulating and ordering the same; and 
that the plaintiffs should and might, as they thought proper, erect 
and build such and so many piers and wharves into the said river, 
as well for the better securing the said liarbour, and for the lading 
and unlading of goods, as for the making docks and slips for the 
purpose aforesaid; and that the plaintiffs should and might 
receive and take reasonable anchorage, wharfage and dockage for 
the same. Tliat the defendant. Brown, claimed to be, and the 
plaintiffs believed he was, in possession of a certain wharf on the 
• south side of Union Street Slip, on the eastern side of the harbour 
of St. John, and in or about the month of August, 1870, he 
applied to tlie plaintiffs for the privilege and right to extend and 
construct a pier or wharf westwardly, from his then possession, 
into the harbour, over a portion of the land covered with water, 
granted to the plaintiffs by the said letters patent. That, it having 
been made to appear to the satisfaction of the plaintiffs that the 
construction and extension of such pier or wharf into the said 
harbour at that place, would be an obstruction to the navigation of 
that part of the harbour, and a great injury to the owners of other 
wharves and property in that vicinity, they refused to grant him 
the privilege which he applied for. That since such refusal, the 
defendants Clark & Staekhouse had constructed for Brown, a 
frame-work or pier of logs and timber, to be sunk in the harbour 
at the western end of Brown's wliarf ; and on the 7th April last 
had caused it to be floated there, and were proceeding to sink it 
with stone and ballast, so as to constitute a stationary wharf or 
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pier there, in ertension of the defendant. Brown's wharf. That 
the plaintiffs immediately forbade the defendants from sinking the 
pier, but they persisted in the detennination to do so, without st. johh 
regard to the rights of the plaintiflb, either as owners of the soil, bbown. 
or conservators of the harbour ; and that the plaintiffs, in order to 
conserve and protect the harbour and the navigation, and to pre- 
vent the pier from being sunk there, had removed it, and had 
*^ce occupied the water of the harbour to the westward of Brown's 
^'iiarf, where the defendant had intended to sink the pier, by 
keeping men and boats there. 

The statements in the bill were verified by affidavits ; to one of 
W'iiich, a pkn was annexed, for .the purpose of shewing the pro- 
P^>^ed extension of the defendant's wharf, and the relative position 
^' several other wharves and slips. 

The defendant. Brown, having put in an answer, moved to 
<iiS3olve the injunction on several grounds : 1st. That he was owner 
^"^ the fee at low-water mark, under a grant from the Crown mcwle 
^ore the Charter of St. John, and therefore had a right to 
tend his wharf to that line. 2nd. That, as owner of the land, 
^^ liad a right to extend his wharf out to the harbour line, as 
^^tablished by the Act 27, Vict. c. 18. 3rd. That if the proposed 
®*texision was an interference with the public right of navigation, 
^«« suit shoidd have been brought in the name of the Attorney 
^^^^eral. 4th. That the plaintiffs, knowing the grounds upon 
^^*^C5h Brown claimed the right to extend his wharf, had omitted 
^^ state material facts in the bill, and had misrepresented other 
s within their own knowledge. 

The answer of the defendant Brown, which was used as an 
it, stated that on the 9th August, 1784, a grant was made 
"^3^ the Crown of the principal part of the land in the City of St. 
'^'^olin (then called Parrtown) to a number of persons in severalty; 
^^^d among others, lot No. 1, extending to low-water mark, was 

Slanted to Thomas Leonard. After several mesne conveyances, 

"^i^is Jot was conveyed to the defendant Brown, in February, 1870. 

^^o conveyance was shewn from Thomas Leonard, the grantee; 

^^t the transfers were regular from the year 1817, and Brown's 

title to lot No. 1 cannot very well be questioned. 
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^^'^^' A wharf had been built upon this lot, between high and low 

THB mayob water mark, in 1818, many years before Brown came into posses- 

St. John Sion. 

•• In August, 1870, Brown applied to the Common Council for 

permission to extend his wharf to the harbour line, so as to bring 
the front of it in a line with the adjoining wharves on the south 
side; but he stated that he did so in ignorance of his right. That, 
not receiving any answer to his application, he took a legal opinion, 
and was advised that, under his title, and under the Act of Assem- 
bly relating to the harbour of St. John, he had a right to extend 
his wharf to low-water mark ; and that immediately afterwards, on 
the 15th November, he informed the Mayor that he wished to 
withdraw his application for permission to extend his wharf, as he 
found that he himself had the right to extend it to low-water mark, 
and intended to do so. That he learned nothing further from the 
Common Council, but saw in a newspaper on the 17th November, 
that, at a meeting of the Council on the previous day, his applica- 
tion for permission to extend his wharf had not been complied 
witli. His answer also stated, that, after notifying the Mayor of 
his intention to extend his wharf, he had contracted with the 
defendants, Clark and Stackhouse, to build it, and had directed 
them to apply to Mr. Peters, the City Engineer, to ascertain the 
distance between Ms wharf, and the harbor line, in order that they 
might know the size of the frame they were to build. He admitted 
that this frame had been floated to the western end of his wharf, 
with the intention of sinking it there, when he was prevented by 
the plaintiffs, as alleged in the bill. 

The defendants Clark & Stackhouse stated in their answer, 
that, before commencing to build the wharf, they had told Mr. 
Peters, the City Engineer, what they intended to do, and got from 
him the distance from tlie western end of Brown^s wharf to the 
harbour-line, as defined by the Act, and that they built the frame 
work of. the wharf two feet shorter than the measurement so given 
them, in order to be sure that the extension of the wharf would 
be within the harbour line. 

In opposing the motion to dissolve the injunction, the plain- 
tiffs' counsel produced affidavits denying some of the statements in 
the defendants' answer, and also set up a case quite different from 
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that stated in their bill. The affidavit of Mr. Peters, the City 1872. 
Engineer, (produced by the plaintiflFs) stated that he had no t™ mayob 
recollection of giving to Clark & Stackhouse the measurement g,;,^ John 



«. 



they alleged, and had no knowledge, or belief, that Brown intended 
to extend his wharf without the permission of the Common 
Council. The Mayor's affidavit admitted, that at the time Brown 
told him he wished to withdraw his application for leave to 
extend his wharf, he also stated, he had found his title deeds 
gave him the right to extend it without the leave of the Corpora- 
tion; but he (the Mayor) denied all knowledge of the construction 
of the frame-work of the wharf, till he heard of its being afloat 
in the harbour, on the day the defendants were preparing to sink 
it. There were other affidavits stating that a portion of the wharf, 
now in possession of the defendant Brown, was built in the year 
1818; that at that time the water at the end of it, was 10 or 12 
feet deep at low tide; that since that time, the line of low- water 
onark had receded very considerably, from the accumulation of 
sediment or other causes; that in 1855, an extension of 100 feet 
in length was built on the western end of the original wharf, at 
'which time, the line of low-water was about the northwest corner 
of the old wharf; and when it was extended, the water was between 
5 and 6 feet at the Northwest corner, and 7 or 8 feet deep at the 
southwest comer of the present wharf, at low-water. That on the 
S8th July last (when there was a medium tide), a measurement 
-was made of the depth of the water at the end of Brown's wharf 
^when the tide had reached its lowest point, and the water was then 
18 inches deep at the southwest corner of the wharf, and extended 
a.long the west part of it to within about 8 feet of the northwest 
comer,- and that the water was 5 feet deep at the point to which 
it was proposed to extend the wharf. There were affidavits in 
r^P^y> but nothing turns upon them. 

It is quite clear that, unless the plaintiffs can sustain the injunc- 

tiou on the facts stated in the bill they cannot do so on any other 

^oiand, for they must distinctly state the ground on which they 

P^ti their case, and have no right to i^et up a new case : Cresey v, 

"6€M.-9jan;^ Stedman t\ Wehh;^ Bark'cr v. N art k Staffordshire Kail- 

^^^ Co? 



Sim. 99. *2 DeG. & S. 55. 12 Jur. 598. 

Mr * C. .851. 
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18T2. If tlie plaint iflEs intended to rely upon the fact that the pre 

thb Mayor wharf extended to low-water mark, and therefore that Brown 
s^^jorof ^^ right to build any further out into the harbour, they have 
V. alleged any such case in their bill. So, if they intended to 

Brown. upQ^ either of the other grounds taken on the argument, viz. 
that Brown's title must be conlBned to the line of low-water a 
existed at the time the charter of the City was granted; or tl 
admitting Brown to be the owner of the soil where the wharf 
intended to be built, still he had no right to build it without 
consent of the plaintiffs, as conservators of the harbour, under 
charter, we think they should have framed their bill in sucli 
way as to support those claims, and to inform the defendant 
the case they intended to set up. 

It might, perhaps, be possible, by ingenuity of argument t- 
spell out of the allegations in the bill, some facts to sustain th^^ 
case which the plaintiffs now set up; but it cannot be done by^*^ 
any fair and reasonable construction of the language of the bill; 
and no one reading it, would suppose that the plaintiffs intended 
to rely on such a case as they did, in opposing the motion to dis- 
solve the injunction. It was their duty to state fully and fairly 
all tlie material facts within their knowledge, and not to conceal 
or misrepresent anything. Unless this is done, an injunction, 
obtained ex parte, will be dissolved on this ground alone, though 
the plaintiff may really have merits : Attorney General v. Mayor of 
Liverpool;^ UiU{on v. Lord Oranville;^ Hemphill v. McKenna;^ 
Castelli v. Cook;^ Brown v. Newall;^ Fitch v. Rochfort;^ Dalglish 
V, JarvieJ 

In Castelli v. Cooh, Wigram, V. C, says; "The rule as to ex 
parte applications is this — that parties making them are considered 
as coming under a species of contract with the Court, to state the 
whole case fully and fairly. If they fail to do that, then, when 
the otlier parties apply to dissolve the injunction, and shew that 
something has been improperly suppressed, the Court refuses 
to try the case upon the merits, upon the ground that the appli- 
cant has broken faith with the Court, and then the injunction 

is dissolved.^' And in Dalglish v, Jarvie, Rolfe, B. says, that 

— 

» 1 My. & C. 2ia » 2 My. ft C. 671. 

M B«By. 131. 'IS Law J. Ch. 458. 

•3 Dm. & W. 183. ^2 Mac. ft O. 23a 

♦7 Hare 89. 13 Jur. 675. 
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applications for exparie injunctions are governed very much by the 
same principles as insurances, where the party appljdng to insure 
is bound to use the utmost good faith, and to state, not only all 
matters within his knowledge which he believes to be material, 
but all such as, in point of fact, are so, and might influence the 
party about to insure; and that, if a party applying for an 
injunction, abstains from stating facts which the Court thinks are 
material to enable it to form its judgment, he disentitles himself 
to the relief which he asks. 

Now, though it cannot be said whether the injunction would, 

or would not have been granted if the facts had been truly set out 

in the bill, it is impossible to deny that the statement of these facts 

w'ould have presented the defendant's case -in a very different light 

from what it appeared by the bill; and, therefore, might, and 

jpTobably would, have had a material influence on the Judge in 

deciding on that application. 

Without saying that there was any intention of concealment, 
think it was clearly the duty of the plaintiffs to state in the bill 
►w Brown held the property, and wliy, and by what authority, he 
c*l aimed the right to extend his wharf. All these facts must have 
t>^«n within the plaintiffs' knowledge ; and yet there is not a word 
^^o. the bill about the grant to Leonard and others (which certainly 
^las an important bearing on the case), and the claim of Brown 
^^nder it; or of the Act of Assembly relating to the harbor-line, 
'^hich appears to have been passed on the plaintiffs' application, 
and the plan of which was filed with their clerk; and, though 
Brown's application to the Common Council to extend his wharf 
^3 stated, a very material fact in connection with that transaction — 
tamely, that he asked the Mayor's permission to withdraw that 
application, stating as a reason, that he had discovered that his 
title to the property gave him the right to extend his wharf, with- 
<J^t any permission from the Council — is altogether omitted. We 
do not mean to say, that a verbal application to the Mayor was the 
proper mode of asking to withdraw a written application sent to 
ttft Common Council, but, as the Mayor admits the application was 
^ade, and knowledge of it by the plaintiffs is not denied, we can- 
not doubt that the Common Council was aware of it, particularly 
*8 Brown's application for leave to extend his wharf was refused at 



1872. 
The Mato: 

ETC. OF 

St. John 

V. 

Bbown. 
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1872. a meeting on the following day, at which meeting, the Mayor, a 
THE Mayor the head of the Corporation, ordinarily presides. 

ETC. OF 

St. John How could the defendants possibly know from the statements i: 

^' the bill, that the case the plaintiffs intended to set up was that th 

Brown 

wharf was already built out to low-water mark, and, therefore 
Brown had no right to extend it ; or, that the line of low-water e 
the date of the charter was Brown^s boundary, and that th 
accretion belonged to the plaintiffs; or that, admitting the soil t 
belong to Brown, to the present line of low-water, the exclusi^ 
right to build wharves in the harbour was vested in the plaintifl 
by the charter of the City. 

We regret that a case involving, such very important right 
should be determined upon points which do not decide the rei 
question in dispute; but the practice with respect to ex pan 
injunctions is so well established, that we think it impossibl 
consistently with that practice, that this injunction can stand. ] 
is also much to be regretted that Mr. Brown's offer to Mr. Pet^r 
that if the plaintiff would agree to apply for an injunction 1 
restrain him from extending the whraf, he would desist from sin] 
ing it till the right was determined (see the llth paragraph of h 
. answer), was not communicated to, and accepted by the plaintifl 
instead of removing the structure by force, and thereby increasir 
the bad feeling, and complicating the difficulties. 

It is unnecessar}^ at present, to decide the question of makir 
the Attorney General a party. That will be a matter for tl 
plaintiffs' consideration if they proceed with this suit, relying up< 
the fact that the proposed extension of the wharf will be s 
interference with public rights. This appeal must be dismiss( 
with costs. 

Appeal dismissed with cosi 
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DEVER V. THE SOUTH BAY BOOM COMPANY. 1372. 

April 

Negligence — Boom breaking — Obligation — Trespass. 

^7 Act 10 Vic c 72, amended by 11 Vic. c. 49. and 17 Vic. c. 52, the South Bay 
Boom Company was authorized to erect piers and a boom between certain points 
on the RlTcr St John, for the purpose of securing timber and lumber, and was 
authorised to charge boomage on all timber and lumber brought within the 
boom or fastened to the outside thereof. 

Seld, that thaugh the Company had the general control and direction of all lumber 
within the boom, it was under the immediate charge of the owners thereof ; and 
therefore the Company was not liable to a proprietor of land within the limits 
of the boom, for damage done by lumber in the boom breaking adrift, and 
floating uiKm his land — there being no duty imposed upon the Company, by the 
Acts, to preTent lumber deposited in the boom from drifting on the adjoining 
shore; and no OTidence of negligence on the part of the Company, or of their 
omitting to use all proper precautions in the erection of their piers and booms. 

Kmld also, that the Company is not liable in trespass where rafts are fastened to 
trees on the shore of land within the limits of the boom, unless the act was 
done by the Company or their servants, or with their knowledge and consent; 
«r. If' done by other persons. — unless the Company has adopted the Act. The 
mere fact that the Company is entitled to boomage on all lumber coming within 
the boom does not raise any presumption that the lumber was fastened in a 
xwrticnlar place by their direction ; nor is the receipt of boomage an adoption 
'^iC the act of the owners of lumber in fastening it to the land of a riparian 
vroprt^tor. 

This was an action of trespass and case. The declaration was as 

oUows : Ist count. For that the said defendants on the first day 

»:£ May, in the year of our Lord one thousand eight hundred and 

seventy, and on divers other days and times between that day and 

tlie day of exhibiting this bill with force and arms, &c., broke and 

entered a certain close of the said plaintiff^ situate and being in the 

parish of Lancaster, in the city and county of Saint John, known 

^d described as all that certain piece or parcel of land, situate, 

^ying and being in the parish aforesaid, on the northerly side of the 

Toad leading to the Indiantown ferry, and fronting on the South 

Bay, commencing on the line dividing the property from the pro- 

T^rty of the Corporation, occupied by one Timothy Murphy, where 

i it is intersected by the northerly side line of the said road ; thence 

Timing northerly on the said dividing line to the South Bay, 

thence westerly along the Bay shore sixty-six and two-thirds 

^, at right angles, and to the line dividing the said close or 

Property from the Bogg's farm, and thence south along the said 

Iwt mentioned dividing line to the north-side-line sixty-six and 

I'^o-thirds rods to the place of beginning, and then and there put 
*ad placed in and upon the said close divers, to wit, one hundred 
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^872. sticks of pine timber, one hundred sticks of birch timber, one 
dbveb hundred sticks of other timber, one hundred pine logs, one hun- 
The south ^^^^ spruce logs, and one hundred other logs, and thereby spoiled 
BAT BOOM and destroyed the grass of the said plaintiff, of great value to wit, 
of the value of one hundred dollars, and also, then and there kept 
and continued the said timber and logs in and upon the said close 
without the leave, or license, and against the will of the said plain- 
tiff, for a long space of time, to wit, from the said first day of 
May, in the year aforesaid, hitherto, and thereby, and therewith 
during all the time aforesaid, greatly incumbered the said close, 
and liindered and prevented the said plaintiff from having the use, 
benefit and enjoyment thereof in so large and ample a manner as 
he might and othen^'ise would have done, to wit, at the parish afore- 
said, in the City and County aforesaid, and other wrongs to the 
said plaintiff, then and there did against the peace of our said 
Lady the Queen, in and at the parish aforesaid, in the city and 
county aforesaid. 2nd count. And whereas, also, before and at 
the time of the committing of the grievances hereinafter mentioned 
the said defendants were and are a body corporate, fuly incorpor- 
ated by an Act of the General Assembly of this Province, intituled 
an "Act to incorporate the South Bay Boom Company,'^ for the 
purpose of placing, erecting, and maintaining piers and boon^, 
and any other works on the shore connected therewith, in that 
part of the River Saint John, which is between the point formerly 
owned by Shubal Stevens, and known as the Elm Tree Point at 
the head of the South Bay and Mosquito Head (so called), for the 
safe and convenient depositing and securing of timber, logs, masts, 
spars and other lumber, and whereas, the said plaintiff heretofore, 
to wit, on the first day of May, in the year aforesaid,* and thence 
hitherto hath been, and still is, lawfully possessed of, and in the 
occupation of a certain close, situated in the parish of Lancaster, in 
the city and county of Saint John, having a frontage or shore on 
the south side of the South Bay, of the river Saint John, sixty-fflx 
and two-thirds rods wide or thereabouts, within the limits or 
bounds above described, and used and enjoyed the same as a fann 
' for tillage, pasturage and other farming purposes. And, whereas, 
the said defendants have placed, erected, maintained, and stiU 
maintain piers and booms between the limits aforesaid, and in p^ar- 
suance of the powers vested in them by the said Act of AsfiezobX?* 
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^^, occupy and employ the waters within the said limits, and dbvbb 
deluding the waters in front of the said land, for depositing and .^^ ^Qoxrra 
secufing of timber, logs, masts, spars and other lumber. And thoBAT boom 
said plaintiff being such owner of said shore or frontage as afore- 
said, it became, and was then and there, the duty of the said 
defendants so to deposit and secure the timber, logs, masts, spars 
Mid other lumber, put within or entering the said piers and booms 
so as the said timber, logs, masts, spars or other lumber should not 
fe floated, carried, driven up and deposited into or upon the said 
shore or lands of the said plaintiflE. Yet the said plaintiff in fact 
»ith, that the said defendants not regarding their said duty in 
thia behalf, and well knowing the premises, but contriving and 
wrongfully and imjustly intending to injure and aggrieve the said 
plaintiff in that behalf, and whilst the said plaintiff was so pos- 
sessed as aforesaid, and to deprive him of the use, benefit and 
advantage of his said close, shore or frontage, so carelessly and 
^negligently deposited and secured the said timber, logs, masts, 
^Pars or other lumber put within and entering their said piers and 
l^ms within the limits aforesaid or a large portion thereof, so 
^t by reason thereof, and of the same not being safely deposited 
^i secured, divers large quantities of the said timber, logs, 
JJinagts, spars and other timber, to wit : one hundred sticks of tim- 
^, one hundred logs, one hundred masts, and one hundred sticks 
rf other lumber were floated, carried, driven up and deposited in 
*^ upon the said close and lands of the said plaintiff, whereby, 
^ by means whereof, the said plaintiff's grass, then and there 
W>wing, of great value to wit, of the value of one hundred dol- 
1*18 of lawful money, of the said Province, was damaged, spoiled, 
^ destroyed, and thereby the said plaintiff has been, and still 

• 

^ deprived of the use^ enjoyment and profit of his said lands, 
^re or frontage in as large, extensive and beneficial a manner as 
/bought to have done and otherwise might and would have done, 
^vit: at the parish aforesaid, in the city and county aforesaid, 
fo damage of said plaintiff of five hundred dollars, and therefore 
he bringiB his suit, &c. 

The cause was tried at the St. John Circuit in May, 1871, when 
i Terdict was entered for the plaintiff for $20 on the first count. 
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^872. and $60 on the second count. Leave being reserved to enter a 
DEVEB non-suit, in Trinity tenn following — 

THB SOUTH Duff, Q. C, obtained a nfle nisi for a new trial or nomsuit. 
^coMWLNY ** ^^^^** ^^^ nonsuit: Ist. No evidence of any trespass committed 
by the defendants. 2nd. No duty imposed upon the defendants 
to keep lumber which may be deposited in their boom, or to 
remove it from the shore, should it be carried there by the freshet 
3rd. No evidence of negligence to support the second count. 

Points taken for new trial : Misdirection, 1st. In telling the 
jury, that, if the defendants had received boomage on logs in their 
booms, they adopted the act of the owners of the logs and were 
trespassers, and answerable for the trespasses conmiitted by the 
owners of the logs. 2nd. In telling the jury that^ if the defend- 
ants allowed lumber in their boom to go adrift, any person on 
whose land the same was carried by water, could recover damages. 

Oct. 23. C. W, Weldon shewed cause, citing Coe v. Wyse;^ 
Pamdby v, Lancaster Canal Co;^ Oreen v. Corporation of Si. 
John;^ Bagnall v. London and North Western Railway Co,,-^ 
Lawrence v. Oreat Northern Railway Co.;^ Cracknell v. Theiford 
{Mayor, £c,)^ 

Duff, Q, C, was heard in support of the rule. 

Cur Adv. Vult. 

The judgment of the Court was now delivered by 

EiTCHiE, C. J. As to the first coimt, the alleged trespass was 
in fastening rafts and timber, deposited in the defendants' piers 
and booms, to the plaintiff's shore and tying them to his trees stand- 
ing thereon. The learned Judge left the question to the jury; and 
it is now contended that there was no evidence of any trespass com- 
mitted by the defendants, and therefore nothing to leave to the 
jury on this count. It is also contended that the learned Judge 
was wrong in telling the jury that, if the defendants had received 
boomage on the logs so fastened, they adopted the acts of the 
owners of the logs and were trespassers; and that, if the learned 
Judge was right in this, there was no evidence that boomage ^^w 

11* R. 1. Q. a 711. *7 H. 4 N. 423. 

•11 A. & E. 223. '16 Q. B. 643. 

• 1 Han. 681. • Li. R., 4 C. P. 629. 
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paid on the logs that did the injury, and, therefore, no evidence ^^^^' 
of the defendants being trespassers. dbvbb 

As to the second count, it was argued that there was no duty thb south 
imposed on the defendants to keep lumber deposited in their company. 
booms from drifting on to the shore, or to remove it from the 
shore, should it be carried there by freshet; that there was no 
evidence of negligence to support the second count, and that the 
learned Judge was wrong in telling the jury that, if the defendants 
allowed lumber within their booms to go adrift, any individual on 
whose lands it drifted could maintain an action. The 10 Vic, 
Cap. 72, after reciting that, in consequence of the great losses and 
damages that have at different times happened from the want of 
proper places near the mouth of the river St. John in which to 
receive timber, logs, masts, spars and other lumber brought to the 
Saint John market, it is deemed expedient to erect and maintain 
piers and booms in the said river Saint John, in that part thereof, 
which is between the point at the head of South Bay, formerly 
owned by Shubal Stevens, and known as the Elm Tree Point and 
Mosquito Head (so called,) for the purpose of preventing a recur- 
rence of such losses and damage. It then recited, that it is deemed 
expedient to incorporate a company for that purpose, and Section 
1st then proceeded to incorporate the South Bay Boom Company. 

The Preamble of the Act shews that great public benefit was 
contemplated as the result of the operations of the company in 
preserving the great staple of the country.; and, to insure its accom- 
plishment, the A.ct gives full power and authority to the Corpor- 
ation to place, erect and maintain piers, booms and other works in 
the Biver St.john, and thereby to inclose South Bay for the safe 
and convenient depositing and securing of timber &c., and permits 
them to enter into and upon and occupy, for this purpose, all and 
any of the waters of the River St. John within the limits therein 
specified — ^leiBiving free access for boats and scows to the shore 
within ihe said limits, unless where the Corporation may enter 
into a special agreement with the owners of the shores for com- 
pensation for damages sustained by reason of the occupation there- 
of by the Corporation. This Act thus permitted an interference 
with, and exclusive use of, the navigable waters of the River Saint 
John, which would otherwise have been illegal, thereby also 

8 14 N. B. R. 
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^^'^^- making in the River, as it were, a harbor or place of refuge and 
DzvEB safety for timber being brought to the St. John market, and to 
The south which any person or persons owning or having charge of timber 
Bay boom g^^^ might resoit on payment of certain tolls or boomage. 

We think the fair construction of this Act is that the timber &c. 
placed within the booms, or fastened to, or secured by, the piers 
or booms on the outside is to be under the general control and 
direction of the Corporation, by the superintendent and oflScers for 
the general regulation of the boom, maintaining order among the 
different depositors and securing boomage and preserving free 
ingress and egress to and from the boom, and securing free access 
for boats or scows to the shore within its limits. But, as subor- 
dinate to this, we think the timber &c., is to be under the immediate 
charge of the owners respectively — fastened and secured by their 
own tackle and rigging and at their own charge and expense, and 
that the property is to be at their own risk — ^the boom being in 
the nature of a harbor, and the company acting in a capacity 
analogous to that of a Harbor Master. This is, we think, to be 
very clearly gathered from the Act of incorporation, and the Acts 
in amendment thereof. By section 13 of the first it is enacted, 
that the Corporation shall not be liable for the loss of any timber 
&c., which may pass out of, or by the said piers or booms, or escape 
therefrom, unless such loss is occasioned throuffh their illegal 
neglect or default, or the wilful neglect or default of their agents 
or servants. iVnd by section 16 it is declared that, "All persons 
having, or taking charge of timber or other lumber, when the 
same shall be put within, or enter within the piers and booms, or 
be fastened thereto, shall, in addition to the owner or owners 
thereof, be liable to pay the boomage thereon; and surveyors of 
lumber within the booms, or fastened thereto, are required to 
render an exact account of the same, with marks and owners' 
names, to the Superintendent within ten days of the survey, and, 
in default, the Corporation may take account at the expense of 
the owner.^' 

So by the 6th Section of the 11 Vic, c, 49, passed in amend- 
ment of the Act of incorporation, it is enacted that, if any peirson 
or persons whomsoever {except the owner or owners, or person or 
persons lawfully in cMrge of any rafts of timber, logs, masts, spars. 



EASTEE TERM, XXXV VICT. 116 

or other lumber placed within said booms or attached thereto, or ^^^^- . 
otherwise lawfully authorized) shall cut, remove, displace, or other- devbb 
wise intermeddle or interfere with any warp which fastens any the souiw 
such raft of logs, masts &c., or sliall, not being duly authorized,^ *^^ booh 
remove or otherwise interfere or intermeddle with any timber &c. 
placed within or attached to such Boom, the party offending shall 
forfeit &c. And by Section 7, should any timber &c. be placed 
within the boom or, made fast to the boom &c., be so placed as to 
prevent or hinder or otherwise obstruct access to the boom or the 
taking or removing from the said boom of -any timber &c., it shall 
be the duty of the Superintendent "to notify such owner or owners, 
person or persons having charge of timber, &c. so to place the same 
as not to prevent, hinder or otherwise obstruct the taking into, or 
removing from said boom such timber &c. ; and if such owner or 
owners, or person, or persons having charge of timber £c., shall 
refuse for the space of three days to remove or place such timber 
&c. so as not to prevent, hinder, or otherwise obstruct the access 
into or out of the boom, or tlie taking or removing from the boom 
any such timber &c., then the Corporation may by their Superin- 
tendent &c. remove or place such timber, so hindering, in such 
position as will secure full and free ingress and egress to and from 
said boom, replacing or otherwise securing such timber as fully and 
effectually as the same was before its removal. The section thus 
provides for the Corporation charging expenses incurred to the per- 
son or persons liable for boomage with the same lien and powers of 
collection as are provided for securing the payment of boomage. 
And the 17 Vic. c. 52, likewise passed in amendment, after reciting 
that the formation of the Company and their operations under the 
charter had so far been successful in carrying out the object con- 
templated thereby, but that the then arrangements had been found 
inadequate to meet -the existing necessity for greater security for 
timber after being placed within the booms, and that the owners of 
timber had urged on the Company the necessity of enlarging its 
operations, by erecting and placing more piers and booms, with a 
view to the prevention of rafts &c. within the main boom from 
being broken up and scattered, or otherwise interfered with, by 
gales or winds or other causes, and after, reciting insufficiency of 
their capital and inadequacy of the rates to meet the increased 



Bat Boom 
Company. 



116 CASES IN THE SUPREME COUET. 

^^'^^- expenditure, proceeds to provide therefor; and section 2, after 
dkver reciting that owners of rafts, &<?. or those in the charge of, or hav- 
The south i^g the control tliereof frequently leave Hie same within the booms 
in positions dangerous to the property of others within such booms,, 
without sufficiently securing the same, and often without leaving 
sufficient rigging or other means for properly securing the same, 
whereby the said boom, and the property within the same become 
greatly endangered, and large expenses have occurred thereby and 
therefrom, gives power to the Corporation or their Superintendent 
to direct in what position and situation all rafts &c. brought with- 
in the boom shall be placed, and How the same shall be secured, and, 
in the event of tlie owners or persons in power or charge or appar- 
ently in possession and charge refusing or neglecting forthwith to 
obey such directions, the Corporation, &c. may employ men and 
furnish rigging necessary for placing the rafts &c. in the position 
or situation deemed right and proper by the Company &c., and for 
safely fastening and securing the same so that the same may be kept 
safe and secure, and prevented from injuring or interfering with the 
boom or any property therein, and all expenses &c. shall be borne and 
paid by the owners, the persons in charge being also made liable. 

The like lien as for boomage is given, and section 5 enacts, 
*^that any person, save the Manager or agent of the Company, 
removing any timber within said booms without the consent of the 
owner thereof, or loosing the fasts thereof or of any rafts within 
the said booms, without permission of the Manager or agent 
aforesaid first obtained thereto, or not properly fastening the 
same again to the satisfaction of said Manager or agent, shall be 
liable to a penalty of £50, &c. 

. Constming this Act of Incorporation in the strongest way 
against the Company, as a bargain between a Company of adven- 
turers and the public, where any ambiguity in the terms of the 
contract must operate against the adventurers and in favor of the 
public, that is, looking on the Corporation as a trading company, 
acting for their own private advantage, and, therefore, personally 
responsible if mischief ensues, ffom their not doing all they ought, 
or doing in an inferior manner what they are called on to do, — 
construing the Acts strictly against these parties, and liberally 
in favor of the public, notwithstanding the public advantage being 
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m 

given in return for the privilege conferred by the Legislature, and ^^'^^- 
making the language of the Act as the language of the promoters, deveb 
rather than considering their object an undertaking of a public thb south 
nature, in which the (Company are acting partly for the public and^^^ booi« 
partly for their own benefit, we cannot bring our minds to the 
conclusion that there is any arbitrary, unqualified duty on the 
Corporation to keep the timber which may be deposited in their 
booms from drifting on the shores within the booms, or to remove 
it from the shores, should it be carried there by the freshet. The 
statute imposes, in terms, no such obligation, and we can discover 
no facts in this case that raise this duty. The Legislature has 
expressly and unqualifiedly authorized the erection of piers and 
booms by the Corporation in a portion of the Eiver St. John ; and 
has, in like manner, permitted the waters of the river enclosed by 
such piers and booms, to be used for the safe keeping of timber by 
whosoever may chose to place their timber &c. within the same. 
If the Corporation, then, have only done what the law has 
authorized them to do, and liave erected piers and booms suitable 
and proper for accomplishing the object contemplated by the 
Legislature, viz., the protecting and securing timber &c. on its way 
to the St. John market, and have used all reasonable and proper 
precautions to make their piers and booms adequate for such a pur- 
pose, then, as they have done nothing which there is not clearly 
granted them power to do by the Act — and there has been no con- 
tention that they have been deficient in any particular in this re- 
spect, and no question has been raised in reference thereto — ^we are 
of opinion that, in the absence of negligence or improper conduct on 
the part of the Corporation or their servants, they are not liable 
for any damage resulting from the use of what the Legislature 
has not only sanctioned and encouraged, but directly authorized 
and legalized. The casualty, against which the piers and booms 
were to afford protection, was, no doubt, the getting adrift of the 
lumber into the main Eiver, and then, perchance, its going out 
to sea, whereby a probable total loss of tlie property would be the 
result, or involving such heavy salvage expenses as to be almost 
equivalent to a total loss. 

Once within the boom, and so secured from dispersion in the 
boom or from being carried out to sea,each owner was, we think, to 
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look after, and take the care of his property as if the boom were 
^'"^^ his own, subject only to a general superintendence by the Cor- 
THi SOUTH poration for the general convenience and benefit of all. The boom 
» AT B oom having been constructed in accordance with the Act, if it is used 
by any persons in a negligent or improper manner^ they may be, 
and certainly ought to be liable for any loss or damage occasioned 
by their negligent or improper conduct. But, we can see no reason 
why the Corporation should be liable for their misconduct. The 
fact of the Corporation receiving boomage for the use of the boom 
does not, in our opinion, alter the case. The boomage is paid for 
the proper use of the booms, not for any negligent or improper use. 
No person placing property within them for legitimate protection 
can have any right then to use the privilege thus accorded, other- 
wise than in a reasonable and proper manner. If he does, and, in 
consequence, damage is sustained, the party offending, and not 
the Corporation, should be liable, unless, indeed, the Corporation 
can by evidence be connected with the negligent or improper con- 
duct, which induced the injury. In this view, we cannot escape 
the conclusion that the learned Judge was inaccurate in directing 
the jury, without qualification, that, if the defendants allowed 
timber within their booms to go adrift, any individual on whose 
lands the timber drifted, might maintain an action against tlie 
Corporation. How far the owners of property having a legal right 
to place the property within the booms, guilty of no negligence, and 
having taken all reasonable care and precaution to guard against 
accidents from ordinary causes, would be liable for accidents aris- 
ing from extraordinary ones, it is not necessary to discuss; and, 
if it were legitimately before us, we would have no sufficient 
materials for deciding the question, because, tho' the timber would 
appear to have gone out of the ]x)om by reason of a freshet, there 
does not appear to be any evidence whether this was such an ordin- 
ary occurrence, the consequence of which should have been provided 
against; or whether the damage proceeded from the unforseen 
result of an extraordinary flood, for the consequences of which they 
might not be liable; nor whether the owners of the timber in the 
boom could or could not, by the use of reasonable precaution, have 
prevented the timber from floating on the plaintiff's land. It is 
not necessarj' for us to go through all the cases that bear on the 
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Bubject. We may, however, mention a few that seem to bear more - 
directly on the view we have taken of this case. 

Rex V. Pease,^ settled that, where the Legislature ha^ sane- th» south 
tioned the use of a locomotive engine, there is no liability for comfaitt. 
injury caused by using it, so long as every precaution is taken 
with its use. And in Whitehouse v. The Birmingham Canal Com- 
pany,* it was held tliai> where a work of a public character, (as 
a canal) had been constructed under the authority of an Act of 
Parliament, a right of action for an injury not occasioned wilfully, 
nor by any act necessarily causing it, but arising from the user 
of the work (as, for instance, through the overflow of the water 
of the Canal) must be groimded on negligence, and negligence is 
of the essence of the action ; and, tho* the jury have given a 
verdict for the plaintiff, and it has been proved that the proximate 
cause of the injury was an act of the defendants' servants (as rais- 
ing a flood gate) yet, if it is doubtful whether that act necessarily 
must have caused the injury, and the jury also find that there was 
no negligence, the verdict will be entered for the defendant. In 
the course of the argument, Bramwell, B., referred to the cases 
as to sparks falling from steam engines on railways. Pollock, C. 
B. : "Surely an action would not be maintainable in such cases 
without negligence, the act itself being not only lawful but actually 
authorized by Act of Parliament. Could an action be maintained 
for an injury resulting from running trains in the ordinary 
way, without any evidence of negligence ?'* Watson^ B. : "Sup- 
pose the declaration in this case, or any similar case, omitted the 
allegations of negligence, and simply stated that the defendants 
constructed and kept up a canal or reservoir (which they were 
authorized to do by Act of Parliament), and that thereby water 
flowed on the plaintiff's premises, surely that could not be good." 
And Pollock, €. B., again, asks, "Is it not a general principle, that, 
when something is authorized to be done by an Act of Parliament, 
no action can be maintained for the consequence of its being done 
in the ordinary way, and, if it is not so done, is it not a question 
ot negligence?'^ And, in Vaughan i\ The Taff Vale Railway Co,^ 



^4 B. ft Ad. 30. 
*6 H. ft N. 928. See the cases cited in note to this case. 

• 3 H. ft N. 679. 
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^^'^^- the Exchequer applied the principle established in Rex v. Pease 
dever to a civil action. Cockbubn, C. J., after stating that the Court 
The south were prepared to uphold the principle proceeded on in Rex v. Pease, 
Bat boom uses this language, "where the Legislature has sanctioned and 
authorized the use of a particular thing, and it is used for the pur- 
pose for which it was authorized, and every precaution has been 
observed to prevent injury, the sanction of the ^Legislature carries, 
as we think, this consequence, that, if damage results from the use 
of the thing, independently of negligence, the p^rty using it is not 
responsible. It is consistent with policy and justice that it should 
be so/' This principle was acted on and acquiesced in in Jones v. 
Festiniog Railway Co.,^ in which case the distinction is clearly 
shewn between the general rule of the common law, that, where a 
man brings or uses a thing of a dangerous nature on bis land, he 
must keep it on it at his own peril, and is liable for the conse- 
quences if it escapes and does injury to his neighbor, as given in 
Fletcher v, Rylands^ affirmed in the House of Lords,* and the rule 
applying to one who brings or uses a thing under and by virtue of 
the express authority of the Legislature; and who is thereby relieved 
from liability to the consequences at common law. As to the 
trespass count, we think there should be some evidence to fix the 
fastening of the timber to the trees on the defendants — either that 
the act was done directly by the Corporation and their servants, or 
with their knowledge and assent, or that, having been done by 
others, the Corporation adopted the act, — and, in this case, the 
Superintendent proved it was not done by tlie Corporation or with 
its consent. As we think the individual caring for the timber and 
seeing that it was properly and securely fastened and kept, was the 
duty of the owners, and that the defendants' interference with it 
was only to be under certain circumstances, and then they were 
authorized to do only what the owners should have done, and, doing 
it, as it were, for them and at their expense, we should think, if 
there was any presumption, it would be presuming that the owners, 
and not the Boom Company, had so fastened the timber. But, 
considering the defendants' connection with the timber, and right 
to control its position, if improperly placed in the booms by the 



^ L. R. 3 Q. B. 733. *1a H. 3 H. Li. 330. 
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owners, we are inclined to think, though there mnst be some i872. 
evidence, slight evidence would be suflBcient to make out a prima dever 
facie case to go to the jury; and also because such a prima facie ^hb south 
case could easily be rebutted by the defendants, if the act com- bat boom 
plained of was not done by the Company, or their servants, or with 
their knowledge and assent. We cannot think that the mere fact 
of the Corporation being entitled to boomage raised any presump- 
tioli against them ; or the mere fact of their receiving boomage was 
of itself such an adoption of the act of tMe owners, if done by 
them, as would make the Corporation liable as trespassers. The 
boomage is paid and received as a compensation for the proper use 
of the boom and has nothing to do, as we can see, with negligent 
or improper use of or dealing with the boom, or dealing with any 
property deposited therein. If the plaintffs contenton on this 
point should prevail, the owners of property might, by wrongfully 
or negligently dealing with it, without the knowledge of the 
defendants, and thereby trespassing on the shores within the 
booms, prevent the Company from receiving the legitimate boom- 
age, unless, by so doing, making themselves liable for damages for 
injuries the owners have committed, and which may far exceed in 
value the amount of the boomage, and which may have been done 
without their knowledge or sanction — a result we think the law 
never eould have contemplated, and wliich no principle or any- 
thing that we are aware of will sustain. Inasmuch, then, as we 
cannot discover any duty or obligation on the defendants which 
they have omitted or neglected, or in the performance of which, 
they have misconducted themselves, or acted negligently, so that 
they have been guilty of any misfeasance, malfeasance or non- 
feasance, by reason whereof damage has accrued to the plaintiff, 
we think the judgment should be for the defendants. 

The learned Chief Justice also, in delivering the judgment, 

^ef^rred to the cases of Aldridge v. The Great Western Railway 

(^€?^npany;^ Piggott v. The Eastern Railway Co,;-. Counties Rail- 

^^^ Co,;* Carpue v. The London and Blachwall Railway Co; 

'^^^^jphens V. JeacocJc;* Holden v. The Liverpool Oas Co,;^ Wilson 

''• ^^^ewberry.^ 

^^- 3 M. 4 Or. 516. * 17 L. J. Rep. N. S. Q. B. 163. 

^ 13 L. J. Rep. N. S. Q. B» 133. »3 C. R 1. 

^^ 8 C. B. 229. 'L. R. 7 Q. B. S3. 
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i"2. BYAN V. JAMES. 

April 

Evidence — Damage — General assertion insufficient — Execution — 

Alias Writ — Excessive Amount — Arrest, 

A plaintiff giving eyldence on his own behalf cannot be allowed to state that he 
has sustained a certain amount of damage hj the act of the defendant: he 
should state the facts on which he relies to proTe his damages, from which 
the Jury are to detormine the amount 

If an execution issues upon a Judgment in a Justice's Court within th« time 
limited bj the 1 Rey. Stat, c 137, | 38 an aliat or pluriet may afterwards 
issue, though more than three years h%ve elapsed since the Judgment. Stmble, 
That an execution issued by a Justice of the Peace for more than the amout 
of the Judgment is irregular only, and the mere arrest of the defendant under 
it. is not necessarily a wrong, but otherwise, if he is imprisoned under it for 
a greater number of days than is allowed by law according to the sum actually 
due. 

Appeal from the decision of the Judge of the Kent County 
Court, refusing the defendant a new trial. The facts of the case 
are sufficiently stated in the judgment. 

April 13. James for the appellant. 

A, L, Palmer, Q. C, contra, 

James, in reply. 

Cur. Adv. Vult, 

' The judgment of the Court was now delivered by 

Allen, J. This was an action for false imprisonment, tried 
in the County Court of Kent, in which the defendant justified 
under a judgment and pluries execution in a Justice^s Court. The 
Judgment was for the sum of £4 lis 2d; in the body of the 
execution tlie amount to be levied was stated to be £5 lis 2d; but 
a direction was indorsed to levy for £5. 15s. lid. — the additional 
sum of 4s 9d being made up by the costs of several executions 
which had been issued. The judgment was signed in March, 
1863 ; an execution was issued thereon in April, 1864, and several 
others between that time, and the issuing of the present execution 
—nth June, 1869. 

It appeared by the plaintiff's evidence that he had been arreste ^ 
on. a previous execution issued on this judgment in June, 186S9 
and had remained in gaol 47 days, when he was discharged by thz= 
Sheriff, under the provisions of 1 Rev. Stat. c. 137, § 40. 

The Judge directed the jury that the execution was 
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justification of the arrest; 1st, because it was issued more than ^^^- 

three years after the signing of the judgment; and 2nd, because ^^^ 

it varied from the judgment in the amount. A verdict was given jakks 
for the plaintiff for $20. 

A new trial was moved for on the ground of misdirection as to 
the time of issuing the execution, and also on the ground of the 
improper admission of the following question put to the plaintiff 
on the trial: "What damage have you snstained by this impri- 
sonment?'^ To which he answered, that he had sustained damage 
to the amount of $100. A new trial was refused, from which the 
defendant has appealed. 

As to the objection to the evidence, we think such a question is 

improper — unless it is accompanied with a direction by the Judge 

to the witness, that he must specify the particular causes for which 

he claims damages, and the amount which he may have been 

obliged to pay by reason of the wrongful act of the defendant; 

for instance, in the present case — how much he paid the Sheriff 

or gaoler for fees consequent on the arrest, how much he was 

obliged to pay for his board while on the limits; and how much 

he could have earned if he had not been deprived of his liberty; 

but not, as in the present case, to assess his own damages. This 

point has already been determined by this Court in the case of 

Domville v, Kevan.^ It is said, however, that in this case, the 

plaintiff has shewn how the amount of the damages was made up, 

and therefore tjie general questions, and the answers tltereto 

became immaterial. The plaintiff was confined on the limits for 

twenty weeks, and he says that during that time he paid 12s 6d a 

week for his board, and 17s. 6d. for the limit bond and gaol fees. 

The action was commenced about five weeks after the arrest: 

therefore the simi actually paid by the plaintiff for board up to 

that time would be about £3. 2s. Gd., which, together with what 

he paid the Sheriff, would amount to £4 — only a trifling sum less 

than the damages given in this case If this was the only question, 

we should not be disposed to disturb the decision of the County 

Court — the damages appearing to be reasonable, and warranted 

by that part of the evidence which was unobjectionable. As to the 
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execution, we think that, as a first execution issued within 
time required by the Act, an alias and pluries might aftemr 
JAMES issue, though more than three years had elapsed since the e 
ing of tlie judgment. On this point, therefore, the direction 
the Judge was wrong. On the other ground, — ^the varia 
between the judgment and the execution — ^we incline to tk 
that this was only an irregularity. In Carman v, WUson,^ it i 
held by the Court that an execution varying from the amoi 
of a judgment in a Justice's Court, was irregular only It is ti 
that, in that case, the execution issued for a less sum than 
judgment, which was for £3. 78., end the execution for 31 
but, if the fact of its varying from the judgment would make 
a nullity, it would seem to be immaterial whether it issue fo 
greater or lesser sum. In Stewart v, Hazen, an ali€Ls execut 
issued from a Justice's Court before the return of the first exe 
tion was held to be irregular only ; though according to the 1 
it ought not to have issued until the first execution was retur 
unsatisfied. Where the Court from which the process issues, 
jurisdiction over the subject matter, the disposition is, to fc 
variances from the prescribed practice as irregularities only, 
not as nullities. 

In the Superior Court, such a variance as existed in this c 
would be amendable, even after the arrest under the w 
McCormack v. Melton;^ Evaiis v, Maners;* Saxon v. Castle,* 
no action would lie without proof of malice, or, that the debtor 
sustained damage thereby: De Medina v, Orove^ If there 
good judgment, the debtor suflfers no wrong by the mere ai 
under an execution issued upon it, though it may be indorse 
levy more than is due, for it is his duty to pay the debt. I: 
tendered the amount actually due, the creditor would be boun 
accept it, and to discliargc him, and if he refuses to do so, the 
sequent detention would be wrongful : Crozer v. Pilling,'' 
in case of executions issued out of Justices' Courts — the impr: 
ment of the debtor for a greater number of days than is all 
by the fortieth section of the Act, according to the sum act 

iTrln. T. 1864. 'C A. 4 B. 662. 

* 2 AUen 254. * 10 Q. B. 152. 

•1 A. & E. 331. '4 B. & C. 26. 
«9 Dowl. 256. 
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le, would be illegal ; but the mere imprisonment of tlie debtor i872. 

ider the execution would not necessarily be a damage. We tliere- ^^^^ 
re think the direction on this point was wrong. 



The main question in this ease seems to have been overlooked: 
-namely, whether the plaintiff had been arrested under a previous 
:ecution, and undergone the number of days imprisonment 
entioned in the Act ? As this question was not submitted to the 
iry, nor adjudicated upon by the Judge, but the case was decided 
1 points which we think are not tenable, there should be a new 
ial. The appeal will be allowed and the cause remitted to the 
ounty Court for the purpose of a new trial. 



McCAUSLAND v, TOWER. 
rhitration and award — Further information after close of evidence, 

litn, after the evidence had closed, and the attorneys for the parties had left 
the room, the defendant's attorney made a communication to one of the arbit- 
rators resjpecting the matter in controversy, in consequence of which the 
arbitrators obtained further information on the subject, and one of them swore 
that his decision was materially influenced thereby ; an award in favor of the 
dsfendant was set aside, though the other arbitrators swore they were not 
influenoed by the subsequent information. 

This cause was referred by rule of Court at the York Sittings, 
October, 1871. 

An award having been made for the defendant, in the following 
lilaiy Term, Gregory obtained a rule nisi to set the same aside, 
>B the grounds of the improper conduct of the defendant's 
attorney in interfering with the arbitrators and giving them 
Q&nriation on which they acted, and also of the arbitrators 
living ex parte evidence. 

A^pril 24. Needham shewed cause. 

G^-^-egory was heard in support of the rule. 

Cur, Adv. Vult. 
e judgment of the Court was now delivered by 
LEN, J. We think the award in this case ought to be set aside. 



V. 

James 



1872. 
April 
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_ Without going into the merits of the question before th 
mccausland tpators — ^which we disclaim any intention of doing — ^we 
TowEH. shut our eyes to the fact that the payment of the $350 note 
defendant was a matter in controversy before the arbitrators 
the arbtirators did receive evidence respecting the payment 
note after the case had been closed and the counsel for the 
had been dismissed, is not disputed; and that such evidei 
obtained from the Bank in consequence of the statement n 
Mr. Richards by the defendant's attorney, is also very c 
That evidence may, or may not, have influenced Mr. Richai 
Mr. Clark — but Mr. Gill, the other arbitrator, swears that 
powerfully influenced by it in agreeing to the award; an 
very difficult for any person to say that he was not, or woi 
be influenced by such information. It is made out to ou: 
faction, that one, at least, of the arbitrators, gave his asi 
the award in consequence of evidence improperly obtained, 
think such an award ought not to stand. 

Where arbitrators receive evidence for one party, in the a 
and without the consent, of the other party, the award will 
aside without considering the nature of the evidence, or the 
bility of its having influenced the decision: Dobson v, G 

In addition to this, it appears to us to be an insuperable 
tion to this award being sustained, that the defendant's at 
without the knowledge of the plaintiff's attorney, made i 
munication to one of the arbitrators after the hearing wai 
upon which he and the other arbitrators acted before they 
their award. 

The rule will be made absolute to set aside the award — ^ 
costs. 



^6 Q. B. 637. 
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BYAN V. LOCKHART et ah ^Tr^x 



\\Xf Troperty taken stdjeet to cuvenarU — Knowledge of party — 

S^[^^'itable rights — Specific performance — Restraining by injunc- 
tio«^ until fulfilment of covenants — Remedy at laWy its effect on 
juT^diction of Eguity — Agreement for compensation — Statutory 
f^^edyfor assessment not applicable, 

VL \ ftity UkM pnqterty. with knowledge that the i^ereon through whom he 

dihBS has coTcnanted to use It In a particular way, he takes it subject to 

tte equity created by that party ; and a specific performance of the agreement 

y^ be enforced against hinv 

TU 8t John Water Company, under the authority of their Act of Incorporation. 

2 Wm. i. c. 26, covenanted with the owner of land, which they required to 

'v^'flow, that they would build a bridge over the overflowage to enable him 

asd his assigns, Ac. to pass from one part of his farm to the other, and would 

^ Um bridge in repair so long as the oyerflowage continued. The bridge 

*** built and kept in repair until all the rights and property of the Company, 

'^^ktt to outstanding liabilities, were vested in Commissioners (the defend- 

^^) by Act 18 Vic. c 88 ; saving to every person all rights and remedies in 

^'^ or equity ; and all actions or suits pending, or thereafter to be brought 

'C^^Uut the Company, for or by reason of any malfeasance or misfeasance or 

"^ act done or committed, or by any contract or agreement theretofore made 

'^^hieh rights and remedies should continue as if the Act had not been passed. 

^ defendants continued the overfiowage, but refused to keep the bridge in 

''^air. The plaintiff having become the owner of the land, filed a bill for 

^^*(tflc pefformanoe of the covenant, and to restrain the defendants from over- 

f^^^lag his land. 

*^ 1st That the defendants, having taken the property of the Water Com- 
^^^ rabject to the outstanding liabilities, were bound by the covenant to 
^*^ tte bridge In repair. 

- Tkat the, reservation in the Act. of rights and remedies against the Com- 
^y; lalj applied to actions pending, and rights of actions accrued before the 
e€ the Act ; and not to a breach of contract, or wrong done, by the Com- 
tbongh such contract had been entered into by the Company. 
thm plaintiff had a remedy in equity against the Commissioners for a 
pcifonnance of the covenant, and that they should be restrained by 
from overfiowing his land until the bridge was put in a proi»er state 
r» and also from allowing the bridge to remain out of repair while 
tued to overfiow the land 

though the plaintiff might have a remedy at law on the covenant, that 
oast the jurisdiction of equity. 
the mode of compensation for the overfiowage having been agreed 
the Company and the owned of the land, the statutory remedy 
It by. a jury did not apply. 



m was an appeal from the decision of Mr. Justice Allen^ 

Sag a demurrer to the plaintiff's bill filed for the purpose 

faliiig specific performance of an agreement entered into by 

John Water Company with Andrew Q. Crookshank, to 

Inridge across a stream flowing through his land and to 

\ aame in repair, and to restrain fhe defendants from over- 

Ihe plaintiffs land until the bridge was repaired. 

igreement so far as it effected the present question, was 

Sowing words : — 
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^^"^^^ "This Indenture made the 16th Sept., 1852, between 'Tl 

^^^ John Water Company' of the one part, and Andrew 0. CrooTcs 
LocKHABT. of the Parish of Simonds, in the County of St. John, of the 
part: Whereas the said St, John Water Company, in fumi 
the City of St. John with water, have constructed a dam upc 
said Company's lands, near lands owned and occupied by thi 
Andrew G. Crookshank, in the Parish of Simonds, and in < 
quence of such erection, have caused an overflow of water u; 
portion of the said A. 6. Crookshank's lands, to the exte 
fifteen acres of land, more or less; And Whereas, the sai 
John Water Company and the said Andrew G. Crookshar 
way of compensation and settlement of all claims and dei 
for damages and charges, for and on account of the overfl( 
of the said Crookshank^s land by the dam aforesaid, have er 
into the following agreement, that is to say : It is mutually a 
by and between the parties, and this indenture witnesseth ihi 
said Andrew G. Crookshank for and in consideration of the 
of £125, of lawful money &c., to him paid by the said St. 
Water Company, the receipt whereof &c. shall and will fort] 
sell and convey to the St. John Water Company and their as 
in .fee simple, free of all incumbrances, fifteen acres, more oi 
of his said land, so covered by water, thrown back by the 
aforesaid, that the said St. John Water Company, and 
assigns, shall have and enjoy the right and privilege of overfl< 
from time to time, as much over and above the said fifteen 
of the lands of him the said Andrew G. Crookshank, as m 
covered by any freshet in the river or stream running int 
dam, in consequence of the dam at present erected, withou 
claim or damage either in law or in equity, of him the said Aj 
G. Crookshank, his heirs or assigns, or any other person or pe 
against them the said St. John Water Company, or their assig 
way of damages or compensation or otherwise howsoever ; Thi 
said St. John Water Co., or their assigns, shall and will buil- 
construct a good and sufficient bridge for farm purposes aero 
said overflowage, where they, the said St. John Water Cona 
may deem it most expedient for the uses and purposes c 
said Andrew Q. Crookshank's farm, and for him, the said A: 
G. Crookshank, his heirs and assigns, by himself and them 
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and his and their servants and workmen, as well with, as without ^^^^- 
horses, teams, and cattle, over, upon, and along the said bridge ^^^ 
at all times to pass and repass, and that they the said St. John lockhart. 
Water Company and their assigns, shall and will keep the said 
bridge in proper repair, so long as the said overflowage continues, 
and renders such bridge necessary for the purposes of the said 
Andrew G. Crookshank's fami; and that the said bridge shall be 
built on or before the 1st September, 1853/' 

The plaintiff claimed the land under conveyance from Crook- 
shank, subsequent to the agreement with the Water Companjr; 
and the defendants stood in place of the Water Company by virtue 
of the Act of Assembly 18 Vic. c. 38. The bill alleged that the 
agreement was duly registered; that the Water Company built a 
sufficient bridge over the overflowage, before the 1st September, 
1853, and kept it in proper repair until the property and rights of 
the Company were transferred to the Commissioners: that the 
defendants, after their appointment, continued the overflowage, 
thereby rendering the bridge necessary for the purposes of the 
farm; that the bridge had become, and was wholly out of repair, 
and unfit for the purposes of the farm; and that the defendants 
Dot only refused to repair it, but denied all liability to do so, 
although they claimed the right to, and continued to overflow the 
plaintiff's land. The injunction restrained the defendants from 
overflowing, or continuing to overflow the plaintiff's land by 
means ol the dam erected by the Water Company, and continued 
by defendants across Little Eiver, until the bridge erected by the 
^ater Company across the overflowage, or the said land, should 
^ put in proper repair for the purposes of said farm, according 
the covenant of the said Water Company made with Crookshank ; 
^, from hindering and preventing the plaintiff from having the 
^1 use, benefit and enjoyment of his farm by keeping a part of 
he same overflowed, and by allowing the bridge erected by the 
fater Company, across the said overflowage, to remain, or to 
>ecome out of proper repair for the purposes of the plaintiff's 
I^nn, contrary to the covenant contained in the said indenture. 

Feb. 23. S. R. Thomson, Q. C, was heard on belialf of the 
appellants. 

C. W. Weldon, for the respondents. 

Thomson, Q. C, in reply. 

9 14 N. B. B. 
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1872. Besides the eases referred to in the judgment, the following 

rtan cases and authorities were cited: Dover Harbour {Wardens £c.) 
LocKHABT. ^' ^^^^^ Eastern Railway Company;^ London and Northwestern 
Railway Company v, Bradley;^ Williams v, Earle;^ West v. Dobbj* 
Martyn v, Clue;^ Bowes v, Law;^ Ang. Corp. 271. Burnett v. 
Lynch j'^ Walker v, Bartlett;^ Simpson v. The South Staffordshire 
Water Works Company;^ Bailey v, DeCrespigny;^^ Steven^ v. 
Oreat Western Railway Company ;^^ McLeod v. Commissioners E 

£ N, A. Railway, ^^ 

Cur. Adv, Vult. 

* 

The judgment of the court (Allen^ Weldon and Fisher, 
J.J.) was now delivered by 

Weldon, J. The principal questions argued before ujs in this 
case were : — Ist. Whether the Water Company had power to make 
such an agreement as was made with Crookshank; 2nd. If they 
had power, whether the plaintiff's remedy was not against the 
Water Company, under the Act 18 Vict. c. 38; 3rd. Whether 
specific performance of the agreement could be decreed; 4th 
Whetlier the remedy was not by assessment of the plaintiff's 
damages by a jury summoned under the Act; 5th. Whether the 
proceeding should not have been in the name of Crookshank ; and 
6th, Whether the bill sufficiently alleged notice to the defendants 
that the bridge was out of repair, and a request to repair it. 

As to the first question — that the agreement was ultra vires — a 
Corporation may make any contract connected with the purposes 
of its incorporation, except where the statute by which it is erected 
or regulated, expressly, or by necessary implication, prohibits such 
a contract : Scottish Northeastern Railway Co. v. Stewart ;^^ South 
Yorkshire Railway Co. v. Great Northern Railway Company ;^* 
Chambers v. Manchester & Milford Railway Co;^^ South Wales 
Railway Co. v. Redmond;^^ Shrewsbury and Birmingham Railway 
Co. V. Northwestern Railway Co.;^"^ Taylor v. Chichester dk Mid- 

^ 9 Hare 489. ^ 5 B. & C. 589. 

S5 E. L. & E. 100. 'IS C. B. 846. 

•L. R. 3 Q. B. 739. • 34 U J. Ch. 380. 

«L. R. 4 Q. B. 634. ^^L. R. 4 Q. B. 180, 186. 

» 18 Q. B. 661. " 27 U. C. R. 38. 

•L. R. 9 Eq. 636. ^1 Han. 574. 

"5 Jup. N. S. 611; 3 Macq. H, U C. 382. 

^9 Ezch. 65. ^10 C. Bench, N. 8. 676. 

»10 Jur. N. 8. 700; 5 B. & 8. 688. "6 H, Lorda' C. 186. ^ 
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^first Eailiray Company.^ Then, is there anything in the Act 2, ^^72. 
^^'ni. 4, c. 20, incorporating the St. John Water Company, or in rtan 
the Act in amendment of it — 12 Vict. c. 51 — which, either express- lockhabt. 
b% or by necessary implication, would proliibit the Company from 
entering into such an agreement? 

The 15th Sect, of the 2 Wm. 4, c. 26, authorizes this Corpora- 

^^on to draw water from, erect reservoirs on, and carry pipes and 

<^nductors through private property, where it may be necessary, 

^pon paying reasonable compensation therefor, and for any dam- 

^^^ sustained by the operations of the Company; and in case the 

^wruers of the land and the Company cannot agree upon the 

finiount, it is to be determined by three arbitrators; and if the 

^^ners of the land refuse to appoint an arbitrator, the Supreme 

^oiirt^ on application of the Company, is to issue a warrant to the 

^'^eriflf of the County to summon a jury, who shall "assess and 

^^eertain tlie sum or sums of money, or annual rent to be paid for 

^h.e use and convenience of such private property, or the indemni- 

^<^ation to be made for the damage that may or shall be sustained." 

The Act 12 Vic. c. 51, § 6, which gives the Company additional 

P^'^era to enter on private -property for the purpose of procuring 

^ supply of water, and to build dams or embankments on any 

^^^•eam, &c., for the purpose of erecting artificial ponds or reservoirs, 

^^d overflowing private property, directs that the compensation 

^ be paid to the owners of lands for the damages done by any 

f ^ch operations of the Company, shall be settled and determined 

*^ the manner directed by the Act 2 Wm. 4, c. 26. 

There is nothing in these Acts to shew that the conpensation to 
^^ allowed to the owner of land taken, or overflowed bv the works 
^* the Company, necessarily means a money payment. 

The Act 2 Wm. 4, seems to point to three modes of compen- 
ing the owners of land affected by the operations of the Com- 
^y : — Ist The payment of a distinct sum of money for taking 
tie ^ater or using the land; 2nd. An annual rent therefor; and 
^^* Indemnification for the damages sustained. 

By the term "indemnification,^' the Legislature must have 

^t^jujed something different from either the payment of a gross 

.^^^ ^^ of money, or an annual rent. Ordinarily, indemnification 

*2 Law R. Ezch. 856 p«r Willes A Blackburn, J. J. 
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means, saving a person harmless, or securing him against lo?s or 
damage. Then, where the Company entered into the agreement 
witli Crookshank, to build the bridge, and to keep it in repair so 
long as they continued to overflow the land, they undertook to 
indemnify him and his assigns against the loss or damage which 
lie or they might sustain by not being able to pass from one part 
of the farm to the other, in the way they could do before the land 
was overflowed. The agreement, therefore, seems to us to be 
entirely within the powers given to the Company, to make a 
reasonable compensation to the owners of lands for the use of the 
same, and for all damages sustained by the operations and works 
of the Company. What good reason could there be for compelling 
the Company absolutely to purchase land which they may require 
to overflow in the course of their operations, if they can obtain 
that right by the payment of an annual rent, or, what is substan- 
tially the same thing, by keeping a bridge in repair? They are 
authorized to overflow lands by means of dams and embankments, 
and to *^continue such overflowage as long as they shall see fit." 
It might happen that they would only require to overflow lands 
temporarily; or, by alterations in their works, or by making other 
streams of water available, they might deem it necessary to remove 
certain dams or embankments which had caused an overflowage. 
In such case, it would be clearly for the interest of the Company 
that they should have power to agree with the owner of the land 
for the pa\Tnent of an annual rent, while they continued to over- 
flow the land. 

The next objection was that the plaintiff's remedy was against 
the Water Company. By the Act 18 Vic, c. 38, authority was 
given to appoint three Commissioners for the purpose of procur- 
ing a supply of water, who were to issue certain debentures to the 
Stockholders in the St. John Water Company, "and thereupon, 
the entire property, works, revenues, rights and credits of the 
said Company, subject to the outstanding liabilities of the said 
Company, shall become vested in the said Commissioners and their 
successors, without any other act or conveyances whatever, with all 
the powers and privileges now held and enjoyed by the said Com- 
pany under any law or laws of the Province; saving, however, 
to all and every person or persons. Company or Corporation, all 
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legal rights or remedies in law or equity, and all actions or suits ^^''^' 
now pending, or hereafter to be brought against the said Com- ^^^ 
pany for or by reason of any malfeasance or misfeasance, or any lockhabt. 
act or thing heretofore done or committed, or for or by reason of 
any covenant, contract or agreement heretofore made; which 
rights and remedies shall continue, and the actions and suits be 
brought, prosecuted and ended, as if this Act had not been passed." 

We think the intention of that section was to preserve the 
liability of the Company for riglits of action which had accrued, 
either for torts or breaches of contract, at the time the Act came 
into operation; that the Company should continue liable for any 
wrongs or breaches of contract which took place during their 
time; but not for breaches of contract by the Commissioners, 
though such contracts had been entered into by the Company; 
that all the liabilities of the Company were imposed upon th3 
Commissioners, except in those cases where actions had either 
been commenced against the Company, or where rights of actions 
had already accrued against them for wrongs done, or breaches of 
contract committed — thus making the Company and the Com- 
missioners respectively liable only for their own acts. Conse- 
quently, as the breach of contract in this case was by the Commis- 
sioners, the remedy must also be against them, as they took the 
property of the Company subject to the outstanding liabilities. 

Another objection was, that an injunction would not lie in this 
case, because the keeping the bridge in repair was a continuous 
liability; and the case of BlacJcett v, Baies^ was relied on in sup- 
port of that position, and to shew that a party would not be 
decreed to perform a continuous agreement extending over a teira 
of years; but only where the performance can be enforce 1 at 
once. The principal difficulty in that case, however, was, not th.it 
the defendant could not be compelled at once to perform the 
whole of his agreement; but that there were continuous duties to 
be performed by the plaintiff, which the Court had no means of 
enforcing, and, therefore, if the defendant was compelled to per- 
form his part of the agreement, there would be no mutuality. 
^liUs V. CroW was decided on the same principle. But here there 
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^^'^^' is nothing to be done by the plaintiff — ^the agreement is executed 
*^^ so far as he is concerned — for the defendants have got the use of 
LocxBABT. his land, and continue to overflow it under the terms of the agree- 
ment, and all that is required is, that they should perform their 
part of it. In Storer v. The Great Western Railway Company,^ the 
defendants had agreed to construct an archway of a certain de- 
scription on the plaintiff's land, and forever after keep it in repair, 
in consideration of being allowed to carry their railway through his 
land: they constructed the railway and continued to use it, but 
refused to build the archway. The plaintiff there, as here, had 
performed his part of the agreement, and the Court decreed per- 
formance against the defendants, in the terms of the agreement. 
That cas, so far as we are aware, has never been questioned ; but, 
on the contrary, it has been followed in several recent cases, viz: 
Wilson V. The Fumess Railway Company;- Green v. West Cheshire 
Railway Company;^ and Attorney General v. Mid-Kent Railway 
Company,*^ In two of those cases, the agreement of the defend- 
ants was, not merely to construct a road for the plaintiff, but to 
keep it in repair, yet that was not considered to be any objection to 
a decree for specific performance of the agreement. It would be 
most unjust that, which the defendants are receiving the full con- 
sideration of the agreement with Crookshank, by continuing to 
overflow the plaintiff's land for the purposes of their works, they 
should be allowed to refuse to perform their part of the agreement, 
to keep the bridge in repair. They can at any time get rid of the 
obligation to repair the bridge by discontinuing to overflow the 
plaintiff's land ; but, if they claim to take the benefit of the agree- 
ment, upon what principle can they refuse to perform its obliga- 
tions? It is one of the "outstanding liabilities" of the Water Com- 
pany, which the Commissioners assumed, when all the rights and 
property of the Company were vested in them by virtue of the Act 
18 Vic. c. 38. The keeping the bridge in repair was an equity 
which attached to their use and occupation of the plaintiffs land 
by tlie overflowage. In Tidk v: Moxhay,^ the plaintiff, being the 
owner of a piece of land or garden in Leicester Square, conveyed 
it in fee to one Elms, who convenanted with the plaintiff, that lie 



1 2 Y. & C. 48. • 13 Law R. Eq. 44. 

»9 Law R. Eq. 28. *3 Law R., Ch. 100. 

M8 Law J. Ch. 83; 2 Phil. 774; 1 H. & Tw. 105. 
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^ ^Elms), his heirs and assigns, should forever thereafter keep and . 
TXK.a.iDtain the ground in its then present form, and in sufficient 
x-^pair, as a garden and pleasure ground, in an open state, and lockhabt. 
iinoovered with any buildings. The defendant had become the 
o^wTier of the ground, under a title derived from Elms, and had 
oommenced cutting down the trees upon it, with a view of erecting 
filiops and other buildings. He had notice of Elms' covenant at 
the time he purchased, and an injunction was granted to restrain 
Him from using the ground in any manner different from the 
terms of that covenant. On an application to the Lord Chan- 
cellor to dissolve the injunction, he said, "I do not apprehend 
tlia,t the jurisdiction of the Court is fettered by the question 
'whether the covenant runs with the land, or not. The question is, 
'W'hether a party taking property, the vendor having stipulated in 
^ manner binding, by the law and principles of this Court, to use 
It in a particular way, will be permitted by this Court to use it in 
^ vay diametrically opposite to that which the party has coven- 
anted for. • • • • If there be a merely legal agreement, 
*ii<J no covenant — and no question about the covenant running 
^ith the land — the party who takes the land, takes it subject 
*^ the equity which the owner of the property has created : and, 
^* he takes it, subject to that equity, created by those through 
^^m he has derived title to it, is it not the rule of this Court 
^"*t the party, who has taken the property with knowledge of the 
^^ity, is liable to the equity? Is not this an equity attached to 
^^^ property by the party who is competent to bind the property ? 
* ♦ ♦ Here, there is a clear, distinct, and admitted equity 
^'^ the vendor, as against Mr. Elms; and, as to the party now 
^^ght to be affected by it, it is not in dispute that he took the 
^anil with notice of the covenant: indeed, it appears on the face 
^* the instrument which is the foundation of his title. It seems 
'^ ^rie to be the simplest case that a Court of Equity ever acted 
^P^"n, that a purchaser cannot have a better title than the party 
^^er whom he claims." 

it is no answer to this application to say that the plaintiflf has a 
^'^cdy at law on the agreement, for, even if he has, that docs not 
^^^t. the jurisdiction of this Court: Lumley v, Wagjier;^ Altorncy 
era! v. Mid-Kent Railway Company r 

1 D. M. & O. 604. > 3 Law R. Ch. 100. 
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1872. It was further contended that this was not a case for specific 

btan performance, because the Act 18 Vic., c. 38, pointed out a mode 
for parties, whose lands had been damaged by the works of the 
Company, to obtain compensation; and, in support of this, were 
cited, GatiWs case,^ and The London and Northwestern Railway 
Company,^ which decided, that where a statute prescribes a mode 
by which compensation shall be recovered for certain injuries, it, 
in effect, deprives the party of all other legal remedies. We do 
not dispute that principle, but it does not touch the present case, 
because here, the owner of the land and the Company have already 
agreed upon the compensation to be allowed for the overflowage ; 
and it is on!/ in the event of their not being able to agree, that the 
statutory mode of settling the compeusation is to be adopted. 

We think this was a covenant running with the land, which 
the plaintiff, as assignee, was entitled to the benefit of ; but 
whether it is so, or not, is not material, for, according to the case 
of Tuik V. Moxhay, it is an equity attaching to the land in the 
hands of the defendants; and, at all events, it is one of the *^out- 
standing liabilities" of the Water Company, which the defendants 
assumed under the Act 18 Vic. 

We cannot see what necessity there was for making Crookshank 
a party to the suit. Having conveyed the property to the plain- 
tiff, he cannot possibly have any interest in the subject-matter of 
the suit ; for the bill alleges that the bridge was kept in repair until 
the transfer of the land to the plaintiff; therefore, no breach of 
the agreement took place in Crookshank's time, and he could not 
properly have been made a party. 

The only remaining objec'tions are — that the bill does not 
allege any notice to the defendants that the plaintiff was the 
owner of the land; or that the bridge was out of repair, or any 
request to repair it. The bill is certainly somewhat loosely drawn 
in these particulars; but it is very evident that neither of these 
objections is the substantial ground of defence, nor could the 
defendants have been in any way misled by the manner in which 
these facts are stated in the bill. If they had notice that the bridge 
was out of repair, it was their duty to repair it, whoever was the 
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owner of the land; for the agreement was, to keep the bridge in 
repair, so long as the overflowage continued, and rendered such 
bridge necessary for the piu7)08e8 of the farm. They admit that 
they continued to overflow the land, and they knew that, while 
they did so, it was their duty to keep the bridge in repair. The 
bill alleges that the defendants "not only refuse to repair the 
bridge, but deny all liability to repair the same, notwithstanding 
that they claim the full, right to, and do overflow the plaintiff's 
land.'* By demurring, the defendants admit the truth of the 
allegation. A refusal to repair implies a request to do so; for a 
man cannot be said to refuse to do something that he has never 
been asked to do. The refusal to repair the bridge, coupled with 
the denial of their liability, and their claim of right to overflow 
the land, shew what their substantial ground of defence is; we, 
therefore, think this part of the bill is sufficient. 

For these reasons, we are of opinion that the injunction was 
properly granted, and that the appeal must be dismissed with costs. 

Appeal dismissed with costs. 
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DIBBLEE V. WOOD. 

Attorney's action on bill — Settlement of suit — Material question 

for jury — Defence. 

Wbere the defence to an action on an Attorney's Bill is that the coEts were in- 
curred in a suit which the attorney had settled without the defendant's authority. 
It is a material question for the jury in determining whether the defendant 
obtained any benefit from the plaintiff's seryices, to ascertain whether the 
previous suit was settled with his consent 

Appeal fiom the decision of the Judge of the Kent County 
fionrt refusing the defendant a new trial. 

April 13. James, for the appellant. 

-C L. Wetmore, contra. 



•Barnes, in reply. 



1872. 
April 



Cur, Adv, VuU. 



The Judgment of the Court (1?itchie, C. J., and Allen, 
^"^LDON and FiSHEH, J. J.) was now delivered by 
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Allen, J. This was an appeal from the County Court 
Kent. It was an action for the amount of an attorney's bill, 
defence to which was, that the plaintiff had settled a suit in 
Supreme Court, in which he was the attorney for the pre* 
defendant, contrary to his directions; whereby the work done 
the plaintiff, as attorney in that suit, became altogether useless 
the defendant. 

We think it was a material question for the consideration. 
the jury in this case, in determining whether the defend 
obtained any, or what amount of benefit from the services of 
plaintiff, to ascertain whether the previous action was settled 
the consent of the defendant. See, as to the power of an attoi 
to compromise a suit, Fray v. Voules;'^ Chown v. Parroit;^ Pr^^^^' 
mch V. Pnley;^ Cox v. Leech.* Though the jury, or some, or ^::>y^^ 
of them, did state at the time the verdict was given, that "t^i^^ 
settlement of the suit was made with the defendant's consent, tl^^ 
does not appear to have been one of the questions submitted t:^y 
the Judge for their consideration, nor one to which their attenti<=^^° 
would be specially directed when they retired from the Court "^^ 
consider upon their verdict. The question put to the jury wla^^° 
they gave their verdict, and their answer to it, could not cure ^ 
previous misdirection. We, therefore, think the appeal must 
allowed, and the judgment of the County Court be reversed. 

Appeal allowed^ 



McGOLDUlCK et al v. THE EASTERN EXPRESS COMPAN 
Contract — Liability to insure goods — Completion of contract ~ 



Plaintiffs applied to the agent of the defendants at Fredericton. to forward 
of furs to Halifax to be sent to London, stating that they wished to have Ox 
insured. The agent said that he could not get marine Insurance in Frederlctc^*'' 
but that if the plaintiffs would write to S., the agent of the Company at ^\ 
John, he had no doubt he would do it, as he had done ao for others. On 
following day, the agent of the Company at Fredericton, received the furs 
the plaintiffs, and signed a receipt stating that they were to be forwarded 
delivered to the nearest connecting Express — nothing being stated In the 
about insurance. The furs were sent to S. at St John, and were by him 
warded to Nova Scotia, and there taken charge of by another Company, 
shipped them to London, and they were lost. At the time plaintiffs delive 
the invoice of the furs to the agent at Fredericton, they also delivered hlix> 
letter addressed to S., in which the plaintiffs stated that they wished S. 
insure $G00 on the furs, and to forward them to Halifax immediately, as tlii 
wished to have them in London at a particular time. S. did not insure. 



t 
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n being brought against the defendants for neglecting to insure. 1872. 

. the contract was complete when the agent in Predericton received the mcOoldkck 
1 gave the receipt which contained the terms of the contract; and that 
Br to S. was only a request to insure, and formed jxo part of the con- -,_^ babtkkn 
r the transmission of the furs. Etfmbbb Co 

plaintiffs applied to Mr. Byrne, the agent in Fredericton of 

em Express Company, to forward a case of furs to Hali- 

be sent to London, stating that he wished to have them 

The agent said that he oould not get marine insurance 

jricton, but that, if they would write to Mr. Stone, the 

the Company at St. John, he had no doubt he would do 

had done so for others. On tlie following day, the agent 

jricton received the furs from the plaintiffs, and signed 

tlie following receipt: — 

N Express Company, 

Fredericton, 11 January, 1870. 

ved of F. & 0. McGoldrick a case and package said to con- 
, valued at $805, directed to Messrs. C. M. Sampson & Co., 
which the Eastern Express Company agree to forward and 
t destination, if within route, and if not to deliver to the 
ig express, stage or other means of conveyance at the most 
nt point and to be responsible for such delivery to the 
>f fifty dollars only unless as stated above. It is further 
that they shall not be held responsible for any loss 
)d by fire, or the damages of railroad, steam or river navi- 
r for breakage of glass or other fragile goods, 
he Eastern Express Companv, 

(Signed) J. G. BYRNE." 

furs were pent to Mr. Stone, at St. John, and were for- 
to Nova Scotia, and then taken in cliarge by another 
', who shipped them to London, and they were lost. At 
the plaintiffs delivered the invoice of the furs to the 
Fredericton, they also delivered to him the following 
dressed to Mr. Stone: — 

Fredericton, January IDth, 1870. 
Stone, 

:nt one case and package of fnrs through your express foi- 
impson & Co., London, and we want you to insure them 
ndred dollars, and we want you to forward all the expenses 
Sampson, London. Shi]) them on Wednesday morning 
Annapolis, as we want to have them in time for the sale. 

Yours trulv, 

F. *& 0. McGOLDRICK.'' 
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1B72. rpj^^ plaintiff, Francis McGoldrick, gave this account of tK\s 

McGoLDBicK ig^^g^. uj ^,^j^^ ^^ Byrne's (the agent of the defendants at Fred- 
THE EASTERN Icton) officc on tlie 10th January; I told him I had a package 
EXPRESS CO. f^^g ^ g^jj^ ^^ London by Express. I said I wanted to get h 

to insure them. I told him if the Express could not insure th(» 
I would have to send them through Mr. Masters. I said I wani 
thorn shipped by the steamer leaving Halifax on 14th Janua. 
Byrne said, *I cannot get any Marine Insurance here, but, if jr^ 
write to the agent, Mr. Stone, I have no doubt he will insure d 
you — he has insured the same way for Mr. Lemont.' T sa, 
*A11 right, I will go and get my papers ready and pack my fu:i 
I did 80.^^ This letter Francis McGoldrick stated was read 
Byrne and put in an envelope, together with invoice papers 
duplicate, the envelope directed to the Eastern Express Compa: 
St. John. It appeared from the evidence of Stone subsequent:!^, 
that the insurance affected for Lemont was not made by him ^a*» 
agent for the Company, but was made in his private capacitj^^^ 
quite outside of his position of agent. 

Stone did not comply with the plaintiffs' request, and ihc^J^ 
now brouglit the present action against tlie Company for neglectin ^ 
to insure. The cause was tried at the York Sittings in May, 187^ > 
before Wetmore, J., when a verdict was entered for the plaint — 
tiffs, leave being reserved to the defendants to have a nonsui '^^ 
entered, if the Court should be of opinion there was no obligatior^ 
on the part of the defendants to insure. In the following Trinity 
term. Duff, Q, C, obtained a rule nisi to enter a nonsuit, pursuaa't 
to such leave, or for a new trial. 

Oct. 25 and 26. Fraser shewed cause, and cited Storey i^- 
§ § 1S7, 190; Smith v. LasccUes;^ Pars, Con, 50. 

Duff, Q, C, was heard in support of the rule, and cited Slim «^ • 
Great Northern Railway Companif Chit, Car. 34, 35; Coletn<in »-"'• 
Riches;^ Callander v. Oclrirhs.* 

Cur. Adv. VulL 



1 2 T. R. 189. • 16 C. B, 104. 

2 14 C. B. 647. *6 BIng. N. C. B8. 
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?he judgment of the Court was now delivered by ^^'^^' 

MCQOLORICK 

Ritchie^ C. J. We were at first strongly impressed with the v. 

V that tlie jury had, in effect, established that there was a special th» eastbrn 

*' EXPRESS Co. 

A'ery of the goods to the defendants to forward from St. John 
Halifax en route for England, not absolutely, or at all events, 
only on the defendants* effecting insurance, and that the defend- 
3, by receiving and transmitting them, undertook to effect such 
irance, — in fact that such receipt necessarily imported a pro- 
e to insure, and that, independent of the consideration to be 
i for their transport, the case fell within the ordinary rule that, 
m a party enters on the execution of an agency or undertaking, 
[ fails to do what he undertakes to do, he is liable for malfeas- 
e, and that the defendants had no right to deal with the plain- 
s' goods but in the manner authorized by the plaintiffs' letter 
Mr. Stone — in other words that the terms of the letter became 

terms of the contract; and that, having transmitted them 
nsured, they were liable for neglect or breach of duty in dealing 
h the goods contrary to the contract. But a closer and more 
:ical examination of the evidence has led us to a different con- 
sion, viz. : that the contract was complete at Fredericton when 

plaintiffs delivered the goods to the defendants' agent there, 
I received the defendants' receipt therefor, which receipt con- 
tied, in our opinion, the terms on which the goods were received 
be transmitted to their destination, and so formed the contract 
ween the plaintiffs and defendants. No doubt the plaintiffs 
)lied to. Mr. Byrne to ascertain whether Mr. Stone would get 
m insured, and very possibly the reply of Mr. Byrne led him 
suppose that Mr. Stone would probably do so: but we can dis- 
er no contract on the part of the Company that he sliould do so. 

The letter eent by the plaintiffs to the agent in St. John can- 
y in our opinion, be considered in any other light than as a 
nest outside the contract, which possibly the plaintiffs had rea- 
able grounds for thinking would be complied with, but we fail 
discover suflScient to justify us in saying it formed any part of 

contract (and there is no assent or agreement by or on the part 
Mr. Stone himself to do what the letter asked, or on the part 
the Company that he would do so) ; or that there was any con- 
eration to found an agreement, or any agreement between the 
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^^^^' plaintiffs and defendants, making it obligatory on the lattei 
McooLDBicK insure. Nor was there anything in the letter, or otherwise, j 
thb EASTsaN hibiting them from forwarding the goods unless insured. On 
EXPBE88 Co. f^ontrary, had the defendants neglected to transmit the go 
agreeably to the terms of the receipt, or, rather, contract, and 
goods had been injured or destroyed by fire, or the plaintiffs 1 
incurred loss by reason of the non-transmission, the defenda 
would certainly have been liable for the non-fulfilment of the e 
tract, in not transmitting as agreed, and could not set up, as 
answer,- that Stone would not, or had not insured. The plaint! 
no doubt, relied on Mr. Stone's complying with their request 
insure, as it would appear he had done on a previous occa.sion 
another party; and it may be that Mr. Stone, on receiving 
plaintiffs' letter, could, as a matter of accommodation to the ph 
tiffs, have complied with their request, and had the goods inaui 
But, as we cannot arrive at the conclusion that insuring the gc 
formed, between the plaintiffs and defendants, a part of the c 
tract for their transmission, or that, outside of the contract for 
carriage of the goods, there was any valid or obligatory undertak 
on the part of either the defendants or Stone to effect the in 
ance, and an obligation on the defendants to not forward the gc 
unless insured, we think a nonsuit should be entered. 

Rule absolute for entering a nonsui 



1872. In the Estate of CHARLES W. STOCKTON, Deceased.- 
^pr^^ parte ROACH. 

Probate Court — When proctor a competent witness. 

It is not a valid objection to a witneu in the Probate jCk>urt that h« appe 
as proctor for another person interested in the estate. 

This was an appeal from the decision of the Probate Judge 
King's County, the ground of appeal being the rejection of 
evidence of A. A. Stockton, who was called as a witness by 
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1872. 



petitioner, on application for probate of the will of the deceased, _ 

ind also appeared as proctor for one of the heirs of the deceased, g,,^^,'*,^^*^,,, 

Bx parte 



D. S. Kerr, Q, C, in support of the appeal. 

C. jV. Skinner, Q. C, contra cited Shields i\ McOraih} 

BiTCHiE, C. J. I entertain no doubt about this case. The 
mere fact that Mr. Stockton came into Court as proctor for another 
party, which Mr. Boach could not prevent, should not deprive him 
of the right to call him as a witness. 

The reason wliich might exist at Nisi Prius, against the recep- 
tion of the evidence of counsel, entirely fails here. I think Mr. 
Smith should have received the evidence. See Ros, Ev, ed. of 
'8W. p. 165. 

AjjjLEN, J. I am of the same opinion. While I would not 

'^ to say a word to encourage the practice of making counsel 

Witnesses, I do not «ee how Mr. Roach could have prevented Mr. 

^'^tton from acting as proctor for another. This case is very 

dirtin^^jghable from Shields v. McOrath, 

" ^XDON and Fisheh, J. J., concurred. 
"^-^"TMORB, J. took no part. 

Appeal allowed with costs to be paid by the party 
who raised the objection. 



WALKER V. THE MAYOR &c. OF ST. JOHN. 

iflLi 

^^fUe too* decided in Hilary, and should have been reported among the cases 

of that term.) 

y^^Z^w — Corporation limiting by contract their power to make. 

The 1 

^^poration of St. John being by Charter the conservators of the harbour. 



'^itii 



power to regulate the navigation, anchoring and fastening of vessels, and 



^^^ *^ake bj9-ltLWB, etc., granted to the plaintiff the right to build a wharf 
^^^ding into the harbour, and to receive the wharfage and emoluments to be 
^"^^•d from veuele lying at such wharf; the plaintiff built a wharf, and the 
^^oratlon afterwards passed a bye-law that no vessels should lie at that 



f^_ — « with her bow to the South ; in consequence of which the plaintiff lost 
H^a^ Wharfage of a vesseL 

^^* ^bt the corporation had no right to limit by contract their powers to make 

fi^^^mws relative to matters within their control under the Charter, and that 

IfelaintlfTs grant must be taken subject to their right to make such bye-laws 

time to time, as they should deem necessary for the anchorage of vessels. 



^ 3 Kerr 398. 




Roach. 



1872. 
FebrtMry 
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^^^^' This was an action on tlie case to recover damages for pre 

w^KBR j^g ^ yqssqI from lying at the plaintii!'s wharf, whereby he 
THE Mayor the wharfage. 

ETC? GV 

St. John "^^^ question principally turned on the effect of a lease ] 

by the defendants to the plaintiff on the 12th August, 1868, w 
by, after reciting that the plaintiff had become assignee of ce 
lands, beach and flats, and the whai'ves and improvements the 
in the City of St. John, and that the defendants had agret 
grant them the privilege of building a wharf or pier in extei 
of the wharf then upon the property; it was witnessed thai 
defendants thereby granted, bargained, sold, released and 
firmed to the plaintiff, his heirs and assigns, "the right and p 
lege to erect a wharf and pier in and upon all that piece of 
&c. {describing it, and extending to the harbour line establishe 
the Act of Assembly 27 Vict, c. IS) together with the right to 
demand and receive all wharfage, cranage, slippage and c 
emoluments to be derived from, or in respect to any ships or 
sels lying, loading or discharging at the we&t and north side 
the wharf and pier* to be built and erected under and by virtu 
the said grant, or otherwise therefrom, together with all top wl: 
age and charges which may at any time or times be legally re 
erable therefrom; and also all the right, title, interest, prop 
claim and demand of the said Mayor &c. of, in and to 
ground or flats covered with water, which the said wharf and 
or any part thereof may cover and occupy, together with all 
singular other the rights, members, privileges and appurtena 
to the same belonging, or in anywise appertaining:" Snbjec 
a condition that the plaintiff should, within one year from 
date, build a substantial wharf over the whole space described 
keep the same in repair for ever thereafter, and subject tc 
annual rent of $268. 

After obtaining the lease, the plaintiff extended his w 
westerly to the harbour line defined by the Act, and other 
built it according to the conditions of the lease. 

On the 26th May, 1869, the Corporation passed a Bye 
relating to the harbour of St. John, by which it was provided, 
no vessel should be anchored or moored in the harbour, near 
entrance of the Ferrv slips on either side of the harbour, o 
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as to interfere with, or in any manner obstruct the passing of the ^^^^' 

Steam Ferry boats across the harbour; and that the Harbour walkbb 

Master should not moor, or permit to be moored, or placed at th» matos 

either of the wharves to the northward of the Ferry slip on the ■^^* ^^ 

"^ ^ St. John 

Eastern side of the harbour, known as "Johnston's Wharf," and 
"'Walter's Wharf" any ship or vessel with her bow to the south- 
ward, or down stream. 

On the petition of the plaintiff, the latter clause of this bye-law, 
relating to the mooring of vessels at the wharves, was disallowed 
by the Governor in Council, under the Act 16 Vict. c. 37, § 38 ;* 
but before its disallowance, and very soon after it was passed, 
application was made to the plaintiff for permission to moor a 
vessel at his wharf for the purpose of discharging her cargo. The 
plaintiff gave permission, but the Harbour Master would only 
allo\r the vessel to be moored at the wharf with her bow up stream, 
according to the directions of the Bye-law, and as the owner of 
the vessel refused to place her there unless her bow was down 
stream, she was sent "to another wharf, and the plaintiff lost the 
■'wharfage — $183. It appeared that a vessel belonging to tlie 
Ba^me owner had previously been moored at this wharf with her 
bow down stream ; that she broke adrift during a gale of wind and 
a heavy freshet, and was considerably damaged ; that, owing to the 
^des in the harbour, the risk of securing vessels at that wharf, 
^Hh their bows down stream, was very great, and that there was 
^niparatively no risk when they were lying the opposite way. 

By the Charter of St. John, all the land and water, and the 
land covered with water, within certain limits (which included 
the harbour of St. John), were granted to the defendants, and the 
Common Council is made "the conservators of the water of the 
^iver, harbour and bay, with the sole power of amending and 
^^piX)ving the said river, harbour and bay for the more convenient, 
^fe and easy navigating, anchoring, riding and fastening the ship- 
P^^g resorting to the said City, and for the better regulating and 
^^dering the same."^ They have also full power and authority to 
^*fce and establish laws and ordinances "for the public good, com- 
mon profit, trade and better government of the said City, and for 
^® better preserving, governing, disposing and letting of the 

^ B Loeal Stat 194. >3 Local Stat 998. 

10 14 N. B. R. 
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1872. lands, tenements and hereditaments to them belonging, and all 
walkxb other things and causes whatsoever touching or concerning the 
The Mayor said City, or the state, right and interest of the same/'* 

The cause was tried at the St. John Circuit, before Allen, J. 
Verdict for the plaintiff. A rule nisi for a new trial having been 
obtained on — 

April 12, 1872. D. S. Kerr, Q. C. and A, L. Palmer, Q. C, 
shewed cause, and cited Pomfret v, Ricroft;^ 1 Bl. Com. 44. Ang. 
and Am, Corp. 229. 

B. Lester Peters, Q. C, in support of the rule, cited The Presby- 
terian Church V. The Mayor &c. of New York;^ Stuyvesant v. The 
Mayor &c. of New York;* Gozler v. The Corporation of George- 
town;^ Ang. & Am. Corp. § § 262, 264, 265, 325, 333. Coaies v. 
Mayor &c. of New York.^ 

Cur, Adv. Vult. 

The judgment of the Court (Allen and Fisher, J.J.) was 
now delivered by # 

Allen, J. After stating the facts in the case, he continued : — 
I held at the trial, that the Bye-law was not ultra vires, and that 
the Common Council were the proper judges whether it was 
necessary or not for the safe navigation of vessels in the harbour. 
The only doubt I had, was whether the defendants were estopped 
by their lease from making such a Bye-law, and whether they 
could make any alteration in the mode of anchoring vessels 
differing from that which existed when they gave the lease, and 
thereby diminish the profits which the plaintiff was receiving from 
his wharf, and on that point I directed in favor of the plaintiff. 
That is substantially the only point in the case. 

Several American cases were cited to shew that a Corporation 
could not limit their legislative powers by covenant, as it was con- 
tended the defendants had done in this case. Thus, in the case 
of The Presbyterian Church v. The City of New York,'' the defend- 
ants had granted a lot of land in the City of New York to be 

^3 Local SUt 996. *6 Wheat 598. 

SI Saimd. R. 323 n. (1). •? Cowan 686, 604. 

•6 Cowan 638. *6 Cowan 988. 

*7 Cowan 688. 
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used as a burying ground, covenanting for quiet enjoyment. Some ^^^ 
j'ears after, the Legislature of the State authorized the Corporation waulbb 
to make bye-laws regulating, or if necessary, preventing the inter- xhb MAYa 
znent of the dead within the City; and they did, in consequence, "c. or 
by a bye-law, forbid the land from being used as a bur}'ing ground : 
it was held that this did not constitute a breach of the covenant, 
h)ut was an effectual legislative abrogation of it. This case was 
confirmed in Stuyvcsant v. The Mayor of New York,^ where a 
similar question arose on the same bye-law. 

In Gozler v. The Corporation of Oeorgetown,^ where the ques- 
"tion was as to the powers of the Corporation being limited by a 
T3\-e-law, the Court says: '^The power of this body (Corporation) 
^o make a contract which should so operate as to bind its legislative 
c^apaeities forever thereafter, and disable it from enacting a bye- 
law which the Legislature enables it to enact, may well be ques- 
"tioned. We rather think that the Corporation cannot abridge its 
cDwn legislative powers/* 

Now, although this case does not absolutely determine the 
pK>int, the expression of an opinion upon it by the Supreme Court 
<d{ the United States is entitled to very great weight. The cases 
:f rom New York are expressly in point, and, though not binding 
xipon us, we feel quite justified in following them, unless we be- 
lieve them to be contrary to some principle of English law. 

When the plaintiff in this case accepted the lease from the 
Corporation, he knew, or must be presumed to have known what 
"the powers of the Corporation were in reference to the making of 
bye-laws, for the Charter is confirmed by the Act 26, Geo. 3, c. 46, 
and declared to be a public Act, of which all persons are to take 
Xiotice. 

It seems to us that the words of the lease do not bear the con- 
Btruction contended for by the plaintiff. There are no express 
^words relating to the anchorage of vessels; but only the general 
'Words in the habendum "together with all and singular other the 
rights, privileges and appurtenances, &c." We think tliat a 
contract, the effect of which is to limit the powers of the Corpor- 
ation to make bye-laws respecting matters witliin their control 
under the Charter, is beyond their powers as conservators of the 

^7 Cowanp 688. >6 Wheat. 693. 
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^^'^^' harbour for the public benefit. They have no right to abandon 
walkeb ^jjy q{ their legislative powers, which they hold in trust for the 
THB Mayor benefit of the citizens. 

If the plaintiff's contention is correct, the Common Council are 
precluded from making any change in the mode of anchoring 
vessels at the plaintiff's wharf, although, from the building of 
wharves in other parts of the harbour, or from natural causes, by 
the change of currents or deposits in the harbour, the general 
safety and security of vessels, or the navigation of the Perry Boats, 
imperatively required that vessels lying at the plaintiff's wharf 
should only be moored in a particular manner. The Common 
Council are the judges of what is necessary and proper for the 
safety of vessels navigating or anchoring in the harbour, and the 
position in which they should be moored at the wharves. What 
may be a very suitable and proper regulation at one time, may, 
for various causes, be altogether insuflScient and unsafe at another 
time." We therefore think the lease must be taken as subject to the 
right and power of the Corporation from time to time to make 
such bye-laws, regulating the anchorage of vessels, as they may 
think necessary for the due and pioper navigation of the harbour; 
and, therefore, that the bye-law iu question was not a derogation 
from any right granted to the plaintiff by the lease. 

For these reasons, we think that the rule for a new trial must 
be made absolute. 

Rule absolute for new trial. 



NEWBUEY V. YOUNG. 

1872. 

^^^^^ Amendment — Adding Counts — Refusal — Master and Servant— 

Shipping Law — Master of Vessel — Negligence of 
Master — Liabili^ of Registered Owner. 

The registered owner of a vessel is not liable for goods lost by the fraud or 
negligence of the master during a voyage, unless the master is employed by. 
or acting for him. Therefore, where defendant made advances to A. to enable 
him to build a vessel, and took the registry in his own name to secure his 
debt ; but the vessel was sailed by A., and the defendant had no interreet in her 
earnings, and did not employ the master. 

Held. That he was not liable for goods lost through the negligence of the master. 
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The plaintiff having also recovered damages against the defendant for negligence 
of the master, whereby the cargo was detained, and plaintiff had to pay a sum 
of money to get possession of the cargo, a motion being made to enter a non- 
suit on the ground that the defendant, as registered owner, was not liable, the 
Court refused to amend the declaration by adding a count, charging him with 
being the agent of the master, and wrongfully advising him to detain the cargo 
unless plaintiff paid him $496, and alleging that the defendant did detain the 
cargo till such money was paid, the object of such amendment being to retain 
the verdict for the amount so paid* to defendant 

This wa« an action on tlie case against the defendant, as the 
xegistered owner of a Schooner, on which the plaintiff had shipped 
« quantity of flour from Montreal to Prince Edward Island, where 
"the plaintiff resided. The plaintiff^s case was that the Captain 
liad deviated by going into the Port of Caraquet, by which the 
j)laintiff lost the use of the cargo, the vessel having been frozen in, 
and the cargo not having been delivered until the next year, and 
"was also put to expense, and compelled to pay and lay out a large 
eum of money. The defendant contended that, as registered owner, 
ie was not liable for the negligence of the Master, there being no 
I)roof that the latter was employed by the defendant ; it was shown 
^hat the defendant had made advances to the owners of the vessel 
'txj enable him to build, and had taken the registry in his own 
xiame to secure the debt. The cause was tried at the Gloucester 
Circuit in September, 1871, before Allen, J. Verdict for plain- 
"tiff. Pursuant to leave reserved, in the following Michaelmas 
term, S, R. Thomson, Q. C, obtained a rule nisi to enter a nonsuit, 
citing Ward v. Beckj^ Hibbs v. Ross;^ Frost v, Oliver;^ Mitcheson 
V. Oliver,* 

On a subsequent day in the same term, D. S, Kerr, Q, C, 
obtained a rule nisi for the defendant to shew cause why the plain- 
tiff sjiould not be allowed to add a count to the declaration, 
charging the defendant with being the agent and adviser of the 
Master of the vessel, and with advising and influencing him to 
detain the flour at Caraquet, and not to deliver the same to the 
plaintiff unless he paid to the defendant the sum of $496, and 
alleging that the defendant wrongfully detained the flour till the 
plaintiff was compelled to pay him that sum in order to get pos- 
Bession of it. 



1872. 

NBWBUuf" 

V. 

YOUNO. 



^16 C. B. N. S. 668. 
SL. R. 1 Q. B. 634. 



•2 E. & a 801. 
«6 E. & B. 419. 
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18T2. 
Nbwbukt 

TOUNO. 



April 18, 1872. S, R. Thomson, Q, C, shewed cause agai] 
the rule to amencl the declaration, citing Sheaie v. Beale} 

D. S, Kerr, Q. C, was heard in support of the rule and oil 
Ma^t V. Goodson;^ Govett v. Radnidge;^ 1 Chit PL 153; Ashm 
V. Waimvright;* Pauley v. Freeman.^ 

D, S. Kerr, Q. C, shewed cause against the rule for entering 
nonsuit. 

S. R. Thomson, Q. C, who appeared to support the rule, \^ 
not called on. 



tv.T. 



The judgment of the Court was delivered by 



Allen, J. The principal question in this case is, whether 1 
registered owner of a vessel is liable for the negligence of 1 
Master, without any proof that he was employed by such ownc 
It was upon the ground of his being the registered owner, tl 
the plaintiff sought to make the defendant in this case liable ; ai 
if the case had rested upon the plaintiff's evidence, we shoi 
have had no doubt as to what our decision should be; because 1 
liability of the owner of a vessel in such a case, does not depe 
upon the fact of ownership, but on the principles of law applical 
to the case of master and servant; and whether the master \^ 
appointed by, or sanctioned by the owner, so as to make him 1 
servant or agent: Mifcheson v. Oliver.^ 

Tn Hihhs v. EossJ Blackburn, J., says, "The question rea 
is, whether the person sought to be charged, is the employer 
the Captain who made the contract, or the master of the pers 
who was guilty of the negligence; and the liability does r 
depend on the title to tbc ship/' and, on page 543 — speaking 
the registry — he says, "It is by no means conclusive. The si: 
may be demised (though that is very rarely the ca.^e), and t 
persons navigating her may bo employed by the lessee, or by 
person who lias purcliased her, but not yet paid the price, ar 
consequently, not had the ship conveyed to him, as was the a 



»3 T. R. 53. 
•5 E. & B. 419. 
7 1 Law R. Q. B. 542 



1 11 A. & E. 988. 
«Wm. Bl. 848. 
«3 Ea. 70. 
•2 Q. B. 846. 
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Nbwbubt 

V. 



in Frost v, Oliver; or, as in the most common case, they may be 
employed by one who is in fact a mortgagor in possession, though 
the mortgagee is registered as absolute owner." Totmo. 

This last alternative was precisely the position of the defendant 
in this case. He stated (and, according to the case of Ward v. 
Bech,^ he had a right to shew) that he took the register of the 
vessel in his own name, for the purpose of securing a debt which 
Blanchard and Boudrot (the persons who built the vessel) owed 
him, and for further advances to enable them to finish her ; that 
he had nothing to with the sailing of the vessel, nor with the 
appointment of the master, nor any interest in her earnings. The 
lease of the vessel, which he gave to Blanchard and Boudrot, at 
the nominal rent of $4 for the seasoQ of 1869, seems to us to 
be entirely consistent with such a state of facts ; and the jury, upon 
a distinct question left to them, have found that the lease was 
bona fide; that the vessel was not being run for the benefit of 
the defendant; and that he was not in any way interested in her 
earnings. Upon such a finding, it is impossible to hold that the 
defendant can be made liable for the wrongful act of the Captain 
of the vessel, who was neither appointed by him, nor acting for 
him, and was not in any way his servant or agent. 

The plaintiff, however, contends that, at all events, he is entitled 
to retain the verdict for $496 — an amount paid to the defendant, 
under protest, in order to obtain possession of the flour; and an 
application w«fi made to the Court, at the time the rule nisi was 
granted for entering a nonsuit, to amend the declaration, by adding 
a count charging the defendant with being the agent and adviser 
of the master of the vessel, and with wrongfully advising and 
influencing the master to detain the flour at Caraquet, and not to 
deliver the same to the plaintiff unless he paid to the defendant 
the sum of $496; and alleging that the defendant wrongfully 
detained the flour, till the plaintiff was compelled to pay him that 
sum in order to get possession of it. 

The defendant's account of this transaction was, that, after the 
vessel was frozen in at Caraquet, he, acting for the Captain, sent 
for the Port wardens; that a survey was made of the vessel, and they 
recommended the 'flour to be discharged; that it was discharged, 

113 C. B., N. S. 668. 
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and placed in a store belonging to Wm. Yonng (defendant's 
brother), where it remained till April following; that Wm. Yonng 
claimed tliis sum of $496 for storage and expensea, and refused 
to give the flour up, until it was paid; and that, by his direction 
(he being, at the time, too ill to attend to it), the defendant 
received the monev, and released the flour. 

It was not claimed by the plaintiff at the trial, that the defend- 
ant received this money in any other character than as owner of 
the vessel, and it was only as such owner that the jury were directed 
that he was liable, and that the plaintiff might, and that he did 
recover it as part of his damages. The proposed amendment 
seeks to make the defendant liable in quite a different character — 
one in which different questions from what arose in this case would 
be involved, and in which the defendant might, or might not have 
a good defence; but that question has never been tried — ^the 
defendant has never had an opportunity of answering it, because 
it was not a matter of controversy on the trial. It would, there- 
fore, be the greatest injustice to make the proposed amendment, 
and allow the verdict to stand for the $496. 

The rule to amend the declaration must, therefore, be discharged 
wi'h costs, and the rule for entering a nonsuit be made absolute. 

Judgment accordingly. 
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WIGGINS V, HENDRICKS. 
Equity — Pleading — Practice — Amendment — Costs. 

A Court of Equity has an Inherent power to amend the pleadings In a cause and 
an amendment may be made ex parte; though ordinarily, notice should be given. 

In this suit, which was for the foreclosure of a mortgage, the mortgage was 
particulaly set out in the bill, and the land described as being in the Parisb 
of H. (according to the mortgage) : the bill was Uken pro confesBO, and thi 
plaintiff, afterwards discovering that part of the land was in the Parisb 
of N., obtained an ex parte order to amend the bill in the description of th< 
situation of the land. The property was sold under the decree in February: 
the defendant knew of the advertisement and was present at the sale ; and In 
May he applied to set aside the proceedings for irregularity. 

Held, 1. That, the mortgage having been particularly set out In the bill, nc 
amendment was necessary. 2. That, if the amendment was necessary, th< 
defendant had not been prejudiced by it 3. That if an amendment made m 
parte was Irregular, the defendant should have applied before the sale to se 
aside the order, and had waived the objection by his delay. 

The appellant in this case having applied for costs, the application was refused 
there being no misconduct shewn on the part of the respondent. 
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In this suit, which was brought for the foreclosure of a 
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mortgage, the mortgage was particularly set out in the Bill, and 

the land described as being in the Parish of Hampton (according hbhdmcks. 

to the mortgage). The bill was taken pro confesso, and a decree 

obtained for the sale of the mortgage premises. The plaintiff sold 

the property, as described in the mortgage, but no conveyance was 

given, the plaintiff having in the meantime discovered that a part 

of the premises lay in the Parish of Norton, and obtained an order 

vacating the decree and setting aside the sale. An ex parte 

application was then made to Mr. Justice Weldon, for leave to 

amend the Bill by adding the words, "situate and being partly 

in the Parish of Norton, and partly in the Parish of Hampton." 

The plaintiff then proceeded and obtained a second decree, under 

which the land was sold. This took place on the 18tli February; 

the defendant knew of the advertisement and was present at the 

sale. The 26th May following, the defendant applied to Mr. 

Justice Fish£;b^ sitting in Equity, to set aside the proceedings on 

the ground that the amendment of the plaintiff's Bill was im- 

Pi"operly allowed. The learned Judge, being of the opinion that, 

after three months — the time limited by the Act 17 Vic. c. 18, 

'^r filing the Bill — the amendment should not liave been made 

Without notice to the opposite party, granted the application ; and 

^e plaintiff now appealed from this decision. 

April 19, 1872. S. R, Thomson, Q, C, and W. Jacl% Q. C, 
^^Pported the appeal, and contended that an amendment could be 
'^ftde at any time without notice when there was no appearance; 
therefore the order was regular. But even if not, it was a mere 
^^J^egularity, and the defendant, by delaying so long, had waived 
^^ In coming to the Court to set aside an amendment, the party 
applying was bound to shew that injustce had been done him. 
T'he defendant saw by the notice in the Gazette that the plaintiff 
^^ proceeding, and he should at least have applied promptly, and 
^ad waived the irregularity, if there was any, by his laches. As 
^^ power to amend, see 2 Rev, Stat. 379, § 2. 

D, 8, Kerr, Q, C, for the respondent, contended that, as a Bill 

^^t be filed Within three months of tlie time limited for appearance, 

^^ >vas manifestly illegal to allow an amendment to bo made, after 

^hat time, which materially altered the bill. Tlie provision in 2 



1872. 



154 CASES IN THE SUPREME COURT. 

_ Eev. Stat., which had been cited, only referred to common law pi 

WIOOIN8 (,g(,(jingj5 »pj^^ amendment was very important, involving, as 

HiNDBicKs.. dij^ all the land in the mortgage, which was situate in Nort< 

and which had not been advertised at all under the first decree. 

Ritchie, C. J. My opinion in this case is, that there was 
absolute necessity for any amendment; that the property havi 
been particularly described by metes and bounds and by referer 
to survey, &c., and the mortgage deed having been specially set c 
in the bill, the substance of the matter was sufficiently disclosed 
the bill as filed. That, if an amendment was necessary, the Cot 
had an inherent right to make it. That it was wholly disc: 
tionary, and, though I should (in accordance with my usi 
practice) not have granted it without notice or without requiri 
the order to be served, T do not think such an order, granted 
this was, should be interfered with unless the Court are satisfi 
the defendant has been damnified, which I think the facts befc 
the C.-ourt very clearly shew could not have been the case in this i 
stance. I also think the defendant was entirely too late in appl 
ing to rescind the order. He slioiild have applied before the sa 
certainly not have lain by and allowed so many Courts to pt 
i)efore applying to remedy the irregularity (assuming the want 
notice to have been an irregularity), and, therefore, I think the a 
peal should be allowed. The costs of a successful appeal will u 
be given in the absence of misconduct on the part of the respon 
ent.^ Any departure from this rule is exceptional. 

Allex, J. At most, T think the order for amendment w 
irregular and might be waived, — and I think it was waived by n 
a])plying in time to set it aside, and allowing the plaintiff to go ( 
and sell. The defendant knew before the sale that the plaint 
was proceeding, and, if he intended to apply to set it aside, '. 
should either have applied to a Judge to stay the sale, or to t! 
Court within a reasonable time after. 

1 am not clear that the amendment was necessary. The d 
defendant knew by the summons what the plaintiff was proceedii 
for — the amount he claimed &c., and the mortgage was correct 



^The appeUants' counsel applied for costs, citing McKeraey v. Ramsey, 9 < 
& F. 818 ; Older v. Young, 8 M. & C. 317. 
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described in the bill. He could not possibly be misled by it. The ^^"^^^ 
piaintiff had a right to resort to all the land covered by that moi't- wiooms 
^age to obtain payment of his debt; and the defendant did not hendwcks.. 
^Mnk he had any defence to that. How is he possibly injured 
^y the amendment? If he had no defence to the bill originally, 
^^uld he have any defence after it was amended ? 

It is not a new cause of action at all created bv the amendment. 
*^^iy set aside a proceeding which works no injury to the defen- 
^^nt, merely to increase expenses, when the plaintiff can proceed 
ain and sell? 

Weldon, J. I am of the same opinion. After looking care- 
llj into the practice, I have come to the conclusion that an 
^xxiendment can be made in a Court of Equity after three months. 
r -think the "three months^' only applies to the time of filing the 
l>ill. Amendments are often made in Courts of Equity from time 
t<r> time. My general practice is to have tlic other party served, 
1> vxt I did not consider this a very material amendment, as all parties 
l<^^»^ew the locality of the land. I think the appeal must be sus- 
^^^ined. 

Wetmore, J. I quite agree. I was astonished to hear the 
^^ :»Tiit put on the power of a Court of Equity to amend : I tliink it 
^<^-extensive with the exigencies of equity. As to the amendment, 
^ decree may be amended after being filed ; and why not a bill as 
^•^11? 

Fisher, J. I was of opinion that an amendment should not 
^-^^ made after three months, under the Act, without notice to the 
^"^lier party; but I never intended to limit the power of the Court 

^^^ amend. 

Appeal allowed without costs. 
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phvin Bond — Staying Proceedings — Power of Judge — Damages 

e provision in the Act 4 Wm., 4. c. 38, authorizing the Court to give relief in 
actions on Replevin Bonds, having been omitted from the Act 13. Vic. c. 53. 
which repealed the former Act, a Judge has no power, except under special 
circumstances, to stay proceedings in huch an action, where it is brought for 
the breach of the condition of the bond to prosecute the replevin suit without 
delay, and the Plaintiff's proceedings are regular. The Court will not enquire 
whether the Defendant in the Replevin suit has, or has not sustained damage 
by the brMch of the bond. 
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^^'^^- Tuck, Q. C, in Hilary Tenn last, moved to set aside an order 

BBTTs made at Chambers by Mr. Justice Wbldon, staying proceedings 

McGowEN. in an action brought against the defendant on a Replevin bond. 

S. R, Thomson, Q. C, contra. 

Tucle, Q, C, in reply. 

Cur. Adv. VuU. 

The judment of the Court was now delivered by 

Ritchie, C. J. Has the Court or a judge any power to grant 
relief or stay proceedings, simply because the action is on a re- 
plevin bond, unless given by Statute? This power the Court once 
possessed in this province under the 50 Geo. Ill, cap. 21, and it is 
given in the same words as were used in the English Statute 19, 
Geo. II, c. 19, sec. 23. The section of the Act giving this power 
was repealed by 4 Wm. IV, c. 38, and, though other provisions as 
to replevin bonds were made, this power was re-enacted in the same 
words. The Act 13 Vic. c. 53, repeals these Statutes, consolidating 
all previous acts relating to replevin, and omitting this clause, and 
the Revised Statutes, Vol. I, repeals this Act, and chapter 126, 
in substitution thereof, "Of landlord and tenant and replevin,** 
likewise contains no authority for the Court to grant relief on 
replevin bonds. We have, then, no statutory authority to warrant 
our interference in the case; and what right have we at common 
law to interfere? The Legislature has required a bond to be 
given and has fixed the condition. Must we not assume, if thai 
condition is broken, there is, or may be, a substantial cause oJ 
action? Steen v. Hanson^ shews, under circumstances by no means 
dissimilar, to the present, that there was a breach of the replevin 
bond to prosecute without delay. What right have we to staj 
regular proceedings, and prevent the persons entitled to aval' 
themselves of such breach, from trying their right, and proceeding 
in due course of law on the bond for such breach of its condition T 
We cannot undertake to say no damages have resulted from sucl 
breach, and, if we could, we have no right to adjudicate in a sum- 
mar)- manner on the su])ject. Xo doubt this Cpurt has a controL 

M AHen 457. 
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Ung power aver the proceedings in suits in progress : but this can 1872. 

only be exercised when special circumstances arise to warrant betts 

interference. The Legislature having at one time given the Court mcoowen. 

a j>^c^li^r power over suits on replevin bonds, and subsequently 

Tri-fcidrawn it, leaves such suits to be governed by the usual 

pr ^iL<jtice in ordinary cases. 

Order Rescinded. 



END OF BASTER TSRM^ 1S72 
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EEGINA I'. SIMMONS et al. 

1872. 

June Justice of the Peace — One Justice issuing summons — Pei 

before two — In terest — Disqualification — Certiorari — 
Affidavits — When may be used. 

One Justice may issue the summons on a complaint under the Act, 33 Vic 
though the penalty Is recoverable before two Justices. 

If the Justice is interested in the prosecution, as where he was a member 
Division of the Sons of Temperance, by which a prosecution for selling : 
was carried on, he is incompetent to try the cause, and a conviction befor 
is bad. 

After the return of a certiorari, affidavits may be used to show want of Jur 
tion in the Justices, where that fact does not appear on the return. 

In the preceding Hilary term, Rainsford having obtained a 
nisi to quash the conviction of one John McGowan for 8e3 
liquor without license, 

April 22. Gregory shewed cause. 
Rainsford, in support of the rule. 

The facts of the case are suflBciently stated in the judgment 

\ 

I 

Cur. Adv. Vul 

The judgment of the Court (Allen, Weldon, Fisher, 
Wetmore, JJ.) was now delivered by 

Allex, J. This was an application to quash a conviction 
John McGowan, made on the 26th July last, for selling li( 



y 
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B'i rhout license, on the 6th day of June last, before the defendants, _ 
^«^'o Justices of the Peace for the County of Sunbur}% on the Rw^^na 
/o 1 lowing grounds : — Simmons. 

1st. That the summons was improperly issued by one Justice. 

2nd. That Simmons, one of the Justices, was interested, being 
uneniber of the Division of the Sons of Temperance at whose 
a^stance the prosecution was carried on. 

3rd. That the conviction did not state to whom the liquor was 
Xd. 

4th. That the Justices had no right to order the fine to be 
l& ^^►-ied by distress, nor to award imprisonment for the costs of 
distress warrant. 

5th. That the Justices had no right to adjudge, that McGowan 
b^^ imprisoned for a certain time, unless the fine and costs imposed 
b3s'^ the conviction be sooner paid: that the punishment by im- 
pxrisonment was absolute, without any alternative. 

As to the first point — McGowan appeared by attorney at the 

bearing, and thereby waived any objection that there might have 

l>een to the summons: 1 Rev. Stat. c. 158, § 1; Reg, v. Shaw.^ 

ftxit, in addition to this, we think a summons issued by one Justice 

was sufficient. The 1 Rev. Stat. c. 138, § 21, which regulates 

proceedings on summary convictions, declares, that "in all summary 

proceedings before a Justice upon any information, he may receive 

such information, grant a summons or warrant thereon, issue a 

Buniinons or warrant for any witness, and do all other necessary 

act preliminary and subsequent to the hearing, even in cases 

where by the act or statute, the information must be heard and 

determined by two or more Justices." We see nothing in the Act 

33 Vict. c. 23, under which this conviction was made, to alter 

^^at general provision in the act regulating summary convictions. 

"6 think there is no substantial distinction between the words — "to 

•^ recovered" before any two Justices, used in the Act 33 Vict. 

^d the words *^eard and determined," in the Summary Con- 

Action Act. The whole of the proceedings, subsequent to the 



^ 11 Jur. N. 8. 415. 
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issuing of the summons, were before two Justices, and that : 
sufficient. 

2n(l. As to the interest of the Justice. It appears by tl 
evidence returned with the certiorari, that one T. L. Simmer 
was examined as a witness, and stated on cross-examination, thi 
he was a Son of Temperance; that his brother was a Son c 
Temperance, and tliat tlie prosecutor was a Son of Temperance 
that they all belonged to tlie same Division, and that the Divisic 
had taken part in the proceedings against McGowan. Thei 
was no direct evidence to shew that the witness, Simmons, wi 
the brother of the Justice; but, at the close of the evidence. Mi 
Gowan's attorney asked to have the case dismissed on the groum 
among others, that Mr. Simmons, the Justice, being a member ( 
the Division of the Sons of Temperance, by whom the prosecutio 
was carried on, was incompetent to try the case. The fact of h 
connexion with the Sons of Temperance does not appear to ha; 
been disputed, and, therefore, we think it may be taken as admitte 
at the trial. See ex parte Dunlop} But, if there should be ar 
doubt on that point, the fact is stated in the affidavit on which tl 
certiorari was granted, and has not been denied. 

In general, after a certiorari returned, the Court does not tal 
notice of anything but wliat appears by the return; but affidavi 
may be used to shew a want of jurisdiction: Beg. v. Bolton 
Thompson v. Ingham,^ It being undisputed here, that Ju8ti( 
Simmon.s was a member of the Division of the Sons of Temperano 
by which the prosecution, against McGowan, was carried on, he wi 
virtually one of the complainants, and was clearly incompetent i 
take any part in the proceedings, and consequently, the convictic 
is bad. It is a principle of jurisprudence that no one should ai 
as a Judge upon an inquir}^ in which he is interested. It is in 
portant to the pure administration of justice, that the acts an 
motives of Judges should be above the reach of suspicion. N< 
only should persons interested in a decision abstain from takin 
part in it, but they should also avoid giving any ground for tl 
belief that they influence others in arriving at a decision. Re 



1 3 AUen 281. *1 Q. B. 66. 
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^Sheriff of Warwickshire;^ Ucg. v. Justices of Suffolk;- Reg. v. 
^iices of Tyrone;^ Reg. v. Allen.* 

-As the conviction must Ijc quashed on tliis ground, it is un- 
?saiy to consider the other o])jection.<. 

Rule absolute to quash the conviction. 



THE QUEEN r. THE COMMISSIONER OF SEWERS 

FOR HOPEWELL. 

Commissioners — Swearing in of — Assessment without — Effect. 

"^=*^ 1 Rev. Stat, c 17, Commlssionerfl of Sewers shall be sworn Into office within 
one week after their election, or shall be deemed to have refused. Held. That 
the Act was imperative, and that a Commissioner elected on the 2nd August 
could not be legaUy sworn in on the 8th September — the office at that time 
being vacant; and that his Joining with the other CommissioDers in making an 
assessment rendered it void. 
^emblc. That If an objection is made to a proposed assessment by the Com- 
missioners of Sewers and some of the proprietors of lands in the District give 
an undertaking to the Commissioners to Indemnify them against all damages 
and costs in case they make the assessment, and they afterwards proceed with 
It, the assessment wiU be set aside. 

In Hilary term l3Lst, Frasrr obtained a rule nisi to quash an 
assessment made bv the Commissioners of Sewers for tlie I'arish of 
Hopewell, Albert County, on the grounds {inter alia) that one of 
tlie Commissioners was not .sworn in within a week (the time re- 
quired by the Act) and that the Coinmissioners were indemnified 
l>j some o f the proprietors. 

April 23. A. L. Palmer, Q. C, shewed cause. 

Fraser, in support of the rule. 

Cur. Adv. Vult. 

I 
I 

The judgment of the Court was now delivered by 

Allen, J. We think it is impossible to get over the objection 
that Michael Keiver, one of the Commissioners who took part in 
tJie assessment, was not qualified to act. 

The law providing for the election of Commissioners in the 
^veral districts declares (1 Kev. Stat. c. G7, § 17) that "the 



^ 30 Law ft Bq. 223. 
* 18 a B. 416. 

11 



»12 Irish C. Law R. 91. 

* 10 Jur. N. S. 796 ; 4 B. & S. 915. 
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1872. Commissioners elected shall be sworn to the faithful performance 
THE QUEEN of their duties as such by the presiding officer at the election, or 
Commission- ^^Y ^W Justice, witliin one week after his election, or he shall be 
BBS OF deemed to have refused tlic office." By Section 22, "Wlien a 
HOPEWELL, vacancy occurs In- tlie refusal, removal or death of any Com- 
missioner, it sliall be filled up in the manner prescribed in chapter 
G8, of this Title." 

Koiver was elected on the 2nd August, 1869, but was not j 

sworn in till the 8th September following: at that time, the office ^ 

was vacant, for the law had declared that he had refused to accept ^^ 

it; tliereforc lie liad no right to be sworn in, and the fact of his si 

having been sworn, gave him no more authority than if he had _r> 

never been elected. To construe the Act as only directory in this ^J, 

particular, would ignore the plain and unequivocal language of ^c:. 

the Legislature, which we are bound to give effect to, though it J-x: 
may lead to inconvenience. In Abley v, Dale,^ Jervis, C. J., ^ - ^. 
says, ^*lf the precise words used are plain and unambiguous in .cxii 
our judgment, we are bound to construe them in their ordinary ^v^^n 
sense, even tliough it do lead, in our view of the case, 4» an M:x:,n 
absurdity or manifest injustice." 

Had Keiver taken no part in the proceedings, it may be that 
the act« of the other Commissioners would have been good, under 
the provisions of Cap. 161, § 3, of the Rev. Statutes; but here, he 
has acted throughout as a Commissioner; and we think his doing 
so has vitiated the assessment. 

In this view of the matter, it is unnecessary to consider the^^^e 
other objections: we may state, however, that on one of them, atS'-^t 
least — that of the indemnity of the Commissioners by certain o^fcr^f 
the proprietors of the marsh — we have formed a strong opinion— .^^. 
In Selwood v. Mounts Alderson, B., says, "Magistrates ought*' -^^t 
not, I think, to take an indemnity. It is a bad practice, as it ha^^-^BS 
the effect of enabling them more safely to decide in favor of a^ * 
party who is able to give an indemnity, than of one who cannot do^-Eo 
so." This language will apply with equal force to all other per--^:^ •'^" 
sons acting in a judicial capacity. 

The rule for quashing the assessment must be made absolute^a^-^ 

Rule absoluiiR, 

ill C. B. 391. *9 a « p. T6. 
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THE MINAS INSURANCE COMPANY v. RIVERS. / 

In this action, which was on a promissory note, alleged to be payable on demand. 
the note offered in oTidence was payable twelve months after date ; the plaintiff 
haTing applied to amend, the defendant asked for time till the next day to 
obtain the affldaTit of the real defendant Tb'* Judge refused this, but offered 
to allow the defendant about half an hour for the purpose, which he declined, 
and the amendment was accordingly made. The Court refused to interfere 
with the Judge's decision. — it appearing that there was but one note between 
the parties, that the defendant had seen it in the hands of the plaintiff's attorney 
after the action was brought and had promised to pay it, but afterwards refused 
to do so. 

Assumpsit, tried before Fisher, J., at the St. John Circuit in 
August, 1871, when a verdict was entered for the plaintiff. In 
the following Michaelmas term, C. W. ^yeJdon obtained a rule 
nisi for a new trial, the principal ground being that the learned 
Judge was wrong in allowing the plaintiff to amend his declaration 
by substituting a note payable in twelve months for one payable 
on demand. 

April 16, 1872. Tvck, Q, C, shewed cause. 

C ir. Weldon, in support of the rule. 

Cur. Adv. Vult. 

The judgment of the Court was now delivered by 

ErrcHiE, C. J. In this case it appears from the affidavit of Mr. 
Tuck, the plaintiff's attorney used on shewing cause that, after he 
had written the defendant requesting payment of the note in ques- 
tion in this action, the defendant called upon Mr. Tuck and 
saw and read the note and said he would make some inquiries be- 
fore payment; that a few days afterwards the defendant again 
called at Mr. Tuck's office and promised to pay the note — but 
subsequently declined paying on the ground, as stated in Mr. 
Tuck's afSdavit^ that Mr. Pomares had requested him not to pay. 

On the argument, it was admitted that the defendant was in 
Court when the amendment complained of was made. He did not 
make an affidavit in resisting the application to amend, nor has he 
since made any. It clearly appears that he knew perfectly well 
upon what note the action was brought, he having previously in- 
spected and promised to pay the note in Mr. Tuck's office. We 
do not see any reason why the discretion of the learned Judge in 
ordering the amendment on the trial should be interfered with. 

Rule discharged 
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"72- AITOX r. DEMILL. 

Crown Grant — Extending boundaries by Crown after grant. 

The Crown may by a subsequent grant extend the boundaries of a former grant 
beyond the distance mentioned therein, so far as relates to the rights of the 
parties claiming under the respective grants, inter ae, though the Crown may 
not be estopped thereby as against the grantee in the first grant 

This was an action of trespass brought by the plaintiff for cut- 
ting timber on the rear of his lot, in which a contingent verdict 
was entered for $1,5 damages, it beins: agreed at the trial that the 
Court sliould decide the ease, if necessan% as a jury might do. 

A rule 7iisi for a new trial having been obtained at a previous 
tenn — 

April 19. A. L. Palmer, Q. C, shewed cause, citing Carpenter 
v. Butler} 

S. R. Thomson, Q. C, in support of the rule, cited Oaudin v. 

McKilUganr 

Cur. Adv. Vult. 

The judgment of the Court was now delivered by 

RiTCJiJE, C. J. The plaintiff claims under a grant from the 
Crown to Robert and Elizabeth Smith, dated 
It is clear that the land in dispute does not fall within the bounds 
of tliat grant, but is in the rear or west of it, and at the time it 
issued, was vacant Crown land. 

On the 14th January, 1861, the Crown granted a lot of land to 
Robert Payne, described as follows: — "Beginning at a post 
standing at the northeast angle of lot No. 2, in block 4, west of 
PoUett River; thence south 2° west 50 chains, to a birch tree 
standing in the southeast angle of said lot; thence south 88® 
east 5 chains to another post standing on the western line of 
Michael Gowland's purchase; thence along that line, north 26 
chains to a birch tree standing in the northwestern angle of said 
purchase; tlience along the northern line thereof, east 21 chains, 
50 links to a beech tree standing in the northeastern angle of said 

^8 M. A W. 209. *2 All. 962. 
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purchase; thence along the eastern line thereof south 15 chain? ^ 
to meet the northern line of the grant to Robert and Elizabeth 
Smith; thence along that line south 86° 30m east, 15 chains; dbioll. 
thence north 2°, east 39 chains to a beech tree standing on the 
southern side of a reserved road; and thence along the said side 
of that road north 88**, west 40 chains to the place of beginning.'^ 
On the 21st January, 1861, the Crown granted to Michael 
Gowland the lot referred to in the above mentioned grant as 
**Gowland's purchase," in the following words: — "Beginning at 
a fir tree standing in the northwestern angle of the grant to John 
Gildert Jr., on the west side of PoUett River; thence north, 50 
chains to a birch tree; thence east 21 chains 50 links to a beech 
tree standing in the prolongation of the western line of lots Nos. 
one and two, granted to Robert Smith and Elizabeth Smith; 
thence along the said prolongation and western line of the said 
last mentioned grants south, 1** 30m west, 51 chains, crossing a 
small brook, to a post standing in the southwestern angle of lot 
number two, granted to Elizabeth Smith; thence along the 
northern line of the above mentioned grant to John Gildert, north 
88° 30m v/est 20 chains, again crossing the aforesaid brook, to 
the place of beginning.*^ 

Each of these grants refers to a plan annexed, upon which the 
Gowland grant is represented as bounded on the western line of 
the Smith grant. It is evident from the reference in these grants 
to particular trees, as standing at the various angles, that they 
were based upon actual surveys of the land; and it is impossible 
not to avoid the conclusion that the Crown intended that the 
eastern side line of the Gowland grant and the rear line of the 
Smith grant should be one and the same. The Payne grant and 
the Gowland grant could not be run out, (giving full effec»t to their 
descriptions,) without so extending the Smith grant. Both those 
grants recognise, as the rear line of the Smith grant, a line which 
would throw the locus in quo within that grant, thereby extending 
the side lines thereof about fifteen chains bevond the distance 
specified therein. The Payne grant is expressly declared to be 
bounded by such extension of the northern line of the Smith grant, 
and the eastern side line of the Gowland grant is declared to run 
along the rear or western line of the Smith grant, so extended, to 
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a ix)st standing at the southwest angle of one of the lots in that 
grant. 

Tlie defendant claimed the right to cut timber on the fifteen 
chains, (the extension of the Smith grant) under the authority of 
one Killam, the owner of the Gowland grant. 

The question is not now whether the Crown would be estopped 
from hereafter di-sputing tlie correctness of the rear line of the 
Smith grant, as recognized by the other grants; or, whether if 
admitted in the Letters Patent under a misapprehension, it might 
not be in tlie power of the Crown to correct the error; or, how 
far the Crown would be estopped as against the Smith grants, it is 
not necessary to enquire. But in the absence of any assertion of 
right to the land between the two lines, or repudiation of the line 
on the part of the Crown, and as between the grantees and their 
assigns under these respective grants, it must be considered that 
the Crown has establislied this line, as now claimed by the plain- 
tiff as the line dividing tlie Gowland lot from the Smith lot, 
and as the Crown has by Letters Patent declared and established 
the rear line of the Sinith lot. at a time when the title to the land 
was in the Crown, the owner of the Smith lot has a right to hold 
up to that line against all others. And it certainly is not in the 
mouth of those claiming under the Gowland grant to ignore the 
line of their own grant, and claim, against the owners of the Smith 
lot, that the land lying in the rear of those lots was not within 
the bounds of tliat grant, when the Crown, owning the land, 
solemnly declares it is. 

Rule for a new trial discharged, and order made that verdict 
stand for $15. 
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GARRISOX V. HARDING. 

Trespass — False imprisonment — Information — Omission of Chris- 
tian name — Subsequent insertion. 

An information was sworn before the defendant, a Justice of the Peace, of the 

commission of an alleged offence by Garrison, (the Christian name 

being omitted) ; the defendant afterwards filled in the plaintiff's Christian 
name, and issued a warrant against him, on which he was arrested. Held, 
that the warrant was Toid. and the defendant liable In trespass. 
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'I'his was an action for false imprisonment, the facts of which ^^^^- 

are sufficiently stated in the judgment of the Court. At the trial ^^^"son 

a ^verdict was entered for the plaintiff for $25. A rule nisi for a habdino. 
trial having been obtained at a previous term, on — 

April 16. Rains ford shewed cause. 

J^eedham, in support of the rule. 

Cur, Adv, Vult, 

The judgment of the Couri; was now delivered by 
Allen, J. This was an action for false imprisonment. 

The plaintiff was arrested under a warrant issued by the defend- 
, a Justice of the Peace for the County of Carieton, on a charge 
^f &ing a pistol in the highway, contrary to a by-law of the 
^'^^vmicipality of the County. It appeared that the plaintiff was 
^ng on the highway, followed by his dog; that a larger dog 
onging to the defendant ran out and attacked the plaintiff's dog, 
>wing him down twice, and that on the second attack, the plain- 
tiff fired a pistol at the larger dog, and wounded him. Shortly 
^^"t^r this, the defendant took an information against the plaintiff 
^^x* having fired a pistol in the highway, and issued a warrant upon 
^^- After the plaintiff was arrested, and while he was in custody 
^^ "the constable, he met the defendant in the street in Woodstock, 
they had some conversation about the shooting of the dog — 
the defendant's right to issue the warrant — the plaintiff saying 
"^^.t he had not violated the law to his knowledge, but if he had, 
^^ was willing to do what was right; and that if the defendant's 
^^^ died, he would pay for him. He was afterwards taken into 
^ I'oom where the defendant was, and, (according to his own 
^'^idence) he told the defendant he was willin^ic to enter into bail 
'^^fore any other Jnstiee to appear and answer the charge, and 
Wished to be allowed to go to some Justice, in charge of the 
instable, for that purpose; but that the defendant refused to 
^Ilow him to do so, and directed the constable to take him to gaol. 
Be was taken to gaol under a warrant remanding him for two 
days, and kept there about an hour, when he was discharged by 
the defendant's direction, on payment of the constable's and 
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1872. gaoler's fees. The defendant and the constable denied that there 
OABBI80N ]jjj(| j^^^n j^jjy refusal to allow the plaintiff to enter bail before 
HAwiiNo. another ^Pustice; but the jury found in favor of the plaintiff on 
this question. 

It is immaterial to consider any of the objections taken to the 
finding of the jury on this point ; as we think the warrant, under 
which the plaintiff was arrested, was illegal, and therefore 
amounted to no justification to the defendant. 

It appeared that when the information was sworn to, a blank 
was left in it for the^laintiff's christian name, and that the de- 
fendant afterwards filled in the name "William," and issued the 
warrant. This was an unauthorized proceeding, which destroyed the 
information. Without a proper information under oath, the defen- 
dant had no right to issue the warrant: the information is the 
foundation of the Justice's jurisdiction, and the basis of his subse- 
quent proceedings. Here, there never was any sworn information 
against William Garrison, and consequently nothing to authorise 
the issuing of a warrant against him by that name: the warrant 
was therefore void, and the defendjint a trespasser, irrespective oi 
any question about his refusing to allow the plaintiff to enter bail 
In such a case, it is not necessary to allege, or prove, malice. 

We cannot abstain from remarking upon the impropriety of thii 
defendant's conduct in this matter. Though, ostensibly, the 
prosecution was for the violation of a by-law of the Municipality; 
the real object of it was, evidently, to punish the plaintiff foi 
shooting the defendant's dog: he therefore, under the circum- 
stances, should have left it to some other Justice to vindicate the 
alleged breach of the law, and should not have attempted to aci 
judicially in a matter in which he was substantially the prosecutor 
and where ho could not act with impartiality. 

The verdict must stand ; and, under the circumstances, we 
think the defendant has escaped with very small damages. 

Rule discharged. 
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HERBERT i\ HANINGTON. 
Election petition — Costs — Counsel fee, 

e costs of the trial of an election petition are to be taxed, as near as may be, 
according to the scale of costs in actions at law ; and no greater sum can be 
taxed for the counsel fees than is allowed by the Ordinance of Fees ; therefore 
a Judge has no i>ower to tax a higher counsel fee than five guineas on the 
trial of a cause under the Bribery and Corruption and Election Petition Act, 
1869. 

This was an election petition under "The Brihery and Corrup- 
tion and Election Petition Act, I860." The defendant having been 
LTiiseated. the Judge, acting under the authority of Sections 61 and 
^^ of the Act, made an order declaring {inter alia) that the plain- 
tiff should be taxed and allowed Feventy guineas counsel fees on 
the trial of the petition. 

April 17. A, L, Palmer, Q. C, moved to rescind this order. 

ly. J. Gilbert and Morrison, contra. 

Falmer, Q. C, in reply. 

Cur. Adv. Vult. 

The judgment of the Court (Ritchie, C. J., and Allen, 
^^^t-DON and Fisher, JJ.) was now delivered by 

BiTCHiE, C. J. We think the order for the taxation of the 

^osts in this case must be rescinded. Looking at the various 
Provisions of *^The Bribery and Corruption and Election Petition 

^<^t, 1869/' — it is evident that the trial of an election petition is 

^^tended to be as near as may be in the nature of an action at law, 

^^d a trial at a Circuit Court — the fees to witnesses are to be 

^<^Cf>Tding to the scale allowed to witnesses on trials at Nisi Prius-, 

^^<1, as the costs are to be taxed by the Clerk of the Pleas, and no 

power is given to the Judge by the Act to tax counsel fees, we 

^^ink we ought not to go beyond the scale of fees allowed by the 

^^linance in actions at law. Xo doubt the counsel fee allowed 

^^ trials at law may, in ordinary cases of election petitions, be 

^'^'*y inadequate. It is often so in trials at law; but, without a 

^*^Je of taxation being established to enable us to exceed the 

Recognized scale, we think the latter must be adhered to until 

expressly altered. 

Order rescinded. 



1872. 
June 



170 CASES IN THE SUPREME COURT. 

^"^ Dob d. JOHNSTON v. JARDINE. 

June 

Dower — View — Assignment Particulars — 21 Vic. c, 25. 

In an action of ejectment for Dower, under the Act 21, Vic. c. 35, there mast be 
a view of the premises, and if the plaintiff recovers, the dower must be assigned 
by the Jury in giving their verdict The declaration may be substantially the 
same in form as in an ordinary action of ejectment, * and the defendant if 
necessary may obtain particulars of the plaintiff's claim. 

Ejectment to recover dower claimed by the lessor of the plain- 
tiff, in land in St. John, belonging to her late husband. The 
action was brought under the Act 21 Vic. c. 25. A verdict hav- 
ing been found for the plaintiff, a rule nisi for a new trial was 
subsequently obtained on the following grounds: 1. That dowei 
could not be recovered under the Act 21 Vic. c. 25 — ^the Legis- 
lature not having provided the requisite machinery for carrying 
through the action. 2. That, even if it could bg so recoveredi 
there not having, in the present case, been a jury of view as res 
quired by the Act, the verdict could not stand. 

April 25. D. S. Kerr, Q. C, shewed cause. 

W, Jack, Q. C, in support of the rule. 

Cur. Jidv, Vult. 

The judgment of the Court was now delivered by 

KiTCiiiE, C. J. Ejectment, before the Act 21, Vic. c. 35, di- 
not lie for dower which had not been assigned, this Act beii* 
passed to enable dower to be assigned and recovered in the sain 
action; and to remove the great disadvantages spoken of by Lor" 
Coke^ which the wife had, namely, that she could not enter in# 
her dower by the common law, but was driven to her writ c: 
dower to recover the same; and we can see no insuperable diflf 
culty in the way to prevent the carrying out of the act in all cas^ 
where, before its passage, dower could, after assignment, ha^ 
been recovered in ejectment; or anything to exact or require an 
change in the form of the action of ejectment, the fictitioc 
character of which is not altered in any manner, or dot] 
away with. Xor can we discover that a defendant is at all mo 3 
embarrassed as to the nature of the claim against him than in 3 

^1 Inst. 32 (&). 
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ordinary action of ejectment. If, on being served with the decla- 
ration, he is ignorant of or in doubt as to the nature of the claim, 
±liere is nothing, that we are aware of, to prevent him from ob- 
taining, in due and regular course, the necessary particulars to 
enable him to understand exactly for what the action is brought. 

The view provided for by section 2 is, in our opinion, intended 
to enable the jury, from a personal inspection of the premises, the 
"better to understand and apply the evidence, and assign, with suf- 
ficient certainty the dower if the right to dower shall be establish- 
ed, after a view and return, as provided for in the Act. And the 
viewers having attended, they are to be duly sworn as jurors, and 
the right to dower and arrears is to be tried, and, on such tri&l, if 
the jury find the plaintiff entitled to dower, and sufficient evidence 
is offered to enable them, with the aid of their own personal in- 
spection, to assign the dower with such certainty as will enable the 
Sheriff to put the claimant into actual possession, they shall by 
their verdict assign it; and if the plaintiff is entitled to arrears, 
assess the amount, and, for the dower so assigned and arrears, 
judgment shall be entered, and execution shall issue to recover 
possession of the dower so assigned and the arrears, if any. If 
^"e plaintiff fails to establish her right to dower or arrears, or 
^^8 not offer sufficient evidence to enable the jury to assign the 
dower with their inquisition, certainly her suit will necessarily fail 
^^T Want of proof , as in any other case where there is a deficiency 
^' evidence. There may be cases where, in the course of the trial, 
^^om the nature of the evidence, further views may be necessary. 
^i such a case should arise, the power given by tlie 18 Vic. cap. 
^^- sec. 17, (to the judge) will meet all such difficulties. 

Rule absolute for new trial. 
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HARBIS t'. ROULSTON. 
Apprentice — Indenture — Im prisonm en t. 



TTie 



ProTiBions of the Rev. Stat. c. 134. § 6. apply to all indentures whether the 
apprentice is above or under fourteen years of age, and unless the requisites 
^^ that Section are complied with, the apprentice is not liable to imprisonment 
^^ Justices under the 15th Section of the Act 
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ROULSTON. 




Tliis was a special case stated for the opinion of the Court b 
order of a Judge. Tlie defendant when under age, was boon 
before a Justice of tlie Peace to the plaintiff as an apprentice, b; 
Indenture, dated the loth March, 1867, to learn the art, trade o 
iiiysterv of a moulder, and after the manner of an apprentice t 
?erve for and during and unto the full end and term of five year^ 
from the 11th day of September, 1866. After providing for th« 
faithful service of the apprentice, the Indenture stated: "and th^ 
said Master shall use the utmost of his endeavours to teach or^ 
cause to he taught or instructed the said apprentice in the a 
trade, or mystery of a moulder. And during the said term of 
years to pay the said Robert Roulston, in lieu of boarding, was 
ing and apparel, tlie sum of eighty dollars for the first year, &a 

Xo provision was made for teaching the apprentice to read an 
WTite, &c., as required by Rev. Stat. c. 134, § 6. 

The contention of the defendant was that this Indenture w 
not binding on him, because the provisions of said § 6 were n 
sufficiently complied with; while the plaintiff's contention w; 
that such provision was sufficiently complied with, or, if it we 
not, such non-compliance did not make the Indenture void. 
Act being in that respect only directory. 

The question for the opinion of the Court was, whether t 
defendant was liable to be committed to gaol under the 15 
Section, for absenting himself from service — if so, the verdict 
be for the plaintiff; if not, then for the defendant. 

April 17. A. L. Palmer, Q, C, for the plaintiff. 
C. N, SJiinncr, Q, C, for the defendant 
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Palmer, Q, C, in reply. 



Cur. Adv. Vvlt. 



, The judgment of the Court was now delivered by 

Ritchie, C. J. It was argued in this case that the provisions 
of the 6th section referred only to children under fourteen years 
of age. It does not appear by the special case, whether the ap- 
prentice, Roulston, was under or over 14 years of age, the case 
simply stating that when under age he was bound; but it was 
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argued upon the assumption that the apprentice was over fourteen 1_ 

and that so much of the Gth sec. as applied to the provision to he ^"« 
made in every indenture for teaching chilrlren to read and write roulston. 
and to cypher as far as the rule of three, and for religious and 
3thcr instruction (which is wholly omitted in the indenture) did 
not apply to children above 14 years of age, and (it must also he 
contended) that the benefit and allowance to the minor for medical 
attendance is equally inapplicable to children over 14 years, inas- 
much as there is an absence also of this provisicm from the Inden- 
ture; or, if one or other or both were applicable, then so much of 
the Section not applicable to these points was only director}-. 

The obvious principle upon which the Legislature legislates in 
eaees of this kind is one of public policy for the protection of 
apprentices on the one hand, and for enabling masters to enforce 
the contract of apprenticeship by summary proceedings on the 
other; to accomplish which it make^, as if wore, a statutory con- 
tract which it requires the parties to enter into if the child minor 
is to be bound on the one hand, or the master to have the sum- 
mary remedy on the other. The first Section of the 134th Chapter 
of the Revised Statutes, declares how "children under the age of 
14 years of age may be bound until that age," and the second 
Section declares that "persons, above the age of 14, npt having 

Barents or guardians competent to act," may be bound in the same 

lanner. 

The only difference of the binding of " children " under 14 and 

minors" above 14 is that the consent of tlie latter shall be 

expressed " in the Indenture, and testified by their signing the 

^ame." Sees. 3 and 4 say, no minor shall be bound "unless, 

.;" but the provisions are equally applicable to cases under 

Hion one or two. Sec. 5 provides that the overseers of the 

r may bind as apprentices "the children of any poor person 

> has become chargeable to the Parish, and children whose 

^nts are dead, who have become chargeable themselves, whether 

are under or above the age of 14," no consent being required. 

I comes Sec. 6, in these words — "Provision shall be made in 

Indenture for teaching children to rt»ad and write and to 

r as far as the rule of three, and for religious and other in- 

ions, and such other benefit and allowance to the minor as 
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-may be agreed upon, and in ca^e of sickness, for medical attei 
^^ ance, board and care.'^ Does not this Section apply to Sec. 5, i 

RouLSTON. cliildren to be bound under that Section being those whom 
would be the especial duty of the Legislature to see properly pi 
vided for and protected? If so, it must apply to children abo 
as well as under 14 years, the children referred to in that secti 
being expressly declared to be all children "whether they a 
ui^der or above 14 years, and so the term " minor *^ and " chil 
ren" in sec. 6 must have been used as equivalent terms. A: 
do not, for the same reasons, sections three and four equally app 
to sec. 5 ? The statute says no minor shall be bound unless by j 
Indenture, &c. Must not this be such an Indenture as 
provided for by the Act, and must not the words of the 6th sec 
"Provision shall be made in every Indenture,^' . necessarily be ra 
as meaning every Indenture under the Act? Can it be said th 
one requirement of the Act is merely directory and another ii 
perative? If one can be omitted, why not another? And if a: 
is omitted, is not the apprentice sought to be bound by a differe 
instrument than that provided by the Legislature for his prot^ 
tion, and so the whole effect of the Act is destroyed by the taki 
from the apprentice tlie Statutory contract the Legislature has i 
pressly provided on his behalf? Teaching to read, write a. 
cypher as far as the rule of three, and religious and other instn 
tion may be quite as necessary for a child or minor above 14 yw 
of age as for a child or minor under that age. Equally so, 
case of sickness, might the apprentice — over fourteen — ^reqa 
medical attendance, in relation to which the Indenture is deficie: 
It may be in this case that the apprentice had been thorougl 
taught to read, write and cypher and had received thorough ] 
ligious and other instruction, but on this subject the case is sil^ 
nor do we think, had it been stated one way or the other, it shou. 
affect our judgment. The Indenture should contain all the pre 
visions required by the Legislature, and whether the condition 
have been performed, or sufficient excuse for non-performanc 
exists, this matter is proper to be investigated and determined b; 
the two Justices to whom any apprentice may apply, complainini 
of the non-performance of the agreement. Though in this viev 
of the case the master has not the summary remedy against th< 
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aY> prentice, for absenting himself from his service provided for by 
tlie Act, it by no means follows that he may not recover an in- 
demnity for a breach of the agreement in the bond mentioned in roulston. 
the case, taken by him for securing the performance of the 
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agreement. 



f 



Judgment for defendant. 



Doe d. SULLIVAN et ah v. CURREY. 

Deed under sale by license of Probate Court — Objection to proceed- 
ings in Probate Court — Remedy by appeal — Irregularity of 
proceedings — Sufficiency of personal property — 

Effect on deed. 

Tb« Ictaon of the plaintiff claimed as devisees under the Will of H. P. ; the 
defendant claimed under a deed from H. P's executor, under a license from 
the Probate Court. The plaintiff contended that the license was void because 
H. P. had left sufficient personal property to pay his debts, and that the 
executor had improperly expended large sums in costs in the Probate Court, 
^ proceedings which he had no right to take ; that he had acted fraudulently 
towards the estate ; and that the defendant who had been his attorney In the 
l^'i^ceedinga in the Probate Court, was cognizant of the fraud of the executor. 
*od had no right to purchase from him. A verdict having been found for the 
Pendant. — 

Htld on motion for a new trial, that though a large amount of costs appeared to 
^^c been incurred in the Probate Court, and Ine proceedings there were 
^'''KSular. it did not avoid the defendant's deed ; that the parties interested 
^'^^T the Will should have appealed from the decree of the Probate Court 
SnAtlng license to sell the real estate, and could not object to the irregularity 
^ the proceedings in this action. 

Ejectment for land in Queen's County. The lessors of the 

pUintiff claimed as divisees under the will of Henry S. Peters; 

the defendant claimed under a deed from I^eters' executor, under 

» license from the Probate Court. The lessors of the plaintiff 

contended that the license was void, because the testator had left 

^'^ient personal property to pay his debts, and that the executor 

h*d improperly expended' large sums in costs in the Probate 

^W, in proceedings which he had no right to take; that he had 

•^^ fraudulently towards the estate; and that the defendant, 

^'^o had been his attorney in the proceedings in the Probate 

^^Urt, was cognizant of the fraud of the executor, and had no 

&\i to purchase from him. Verdict for defendant. 

A rule nisi for a new trial having been obtained at a previous 
*^^, on 

Jnne 14, 1871. A. L. Palmer, Q. C, shewed cause. 
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C N. Skinuer, Q. C, and C. W, Wei don, were heard in suppo 
of tlie rule. 

The followino^ cases and anthorities were cited: Doe d. Jon 
V. Hughes;^ Harrison v. Morehouse;^ Coy v. Coy;^ Wms. Exoi 
1526. 

Cur. Adv. Vult. 

'J'lio jud/rniont of the court (Ritchie, C. J., and Allen, We: 
DON and FisHKK, J. J.) was now delivered hv 

Ritchie, C. J. We think the Probate Court had jurisdictic 
to make the order for a sale in this case. We have no power 
investigate tlie accounts passed before the Probate Court an 
adjudicated on by that tribunal. 

If the decree tlien arrived at was unsatisfactory, the pari 
dissatisfied should have a])pealed. We think there was no sue 
legal fraud establislied as would avoid the deed, and have justific 
the judge in directing a verdict for the plaintiff. The question ( 
fraud, in fact, the judge offered to leave to the jury, but this tl 
plaintiff's counsel stated he did not wish done, as he did not char^ 
the defendant with actual fraud. 

Though we cannot disturb this verdict, we do not wish it to I 

supposed that we sanction the manner in which the accounts i 

this case appear to have been kept by the executor, or the pr 

ceedings taken and prosecuted in the Probate Court, or the cour 

adopted in that Court, whereby very large expeiLses would appe^ 

to have been incurred — whether necessarily or not, would seem 

be extremely doubtful. 

Rule discharged. 



Ex parte REYNOLDS. 

Absconding Debtors Act, 1 Rev. Stat. c. 125 — Whether repealed i 

the Insolvent Act of 1860. 

The Absconding Debtors Act, 1 Rev. Stat c 125. is repealed by "the InsolTS^ 
Act of 1869." 

In this case a rule nl^i was granted by Wetmore, J., 
Chambers, for a certiorari to remove proceedings taken again 



^6 Exch. 226. 



>2 Kerr. 584. 



•1 Han. 177. 
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« 

liej'nolds as an absconding debtor, the ground being that th6 1872. 
Absconding Debtors' Act is repealed by the Insolvent Act of 1869. Ex parte 

RETN0L08. 

Feb. 8, 1872. Gross shewed cause. 

Burtis in support of the rule. 

Cur. Adi\ Vtdt. 

The judgment of a majority of the Court (Ritcitie, C. J., and 
-^^r^XEj^ and Wetmore, JJ.) was now delivered by 

Allen, J. This was an application for a certiorari to bring up 
^l^o proceedings taken against Keynolds under the Absconding 
^'^^oltors' Act, (1 Rev. Stat. c. 125,) on the ground that it is re- 
I>ealed by 'The Insolvent Act of 1869,'' (32 and 33 Vic. c. 16 of 
^^anada.) 

Reynolds carried on business in Portland, St. John, as a Grocer 
^Hc3 Liquor Dealer. He left his residence in August, 1871, being 
ii^clebted to one Patton, in the sum of $256. Shortly after he left, 
I*^tton called at his house and enquired of his wife where he was: 
^ho said he had gone to Boston, and she did not know when he 
^onld return. On proof of these and other facts to prove his 
absconding, proceedings were taken under the Absconding Debtors' 
Aot, and his property attached. 

It was contended in support of the application for a certiorari, 
^'^^t the two Acts are inconsistent in their provisions, and there- 
^^^^« that the Absconding Debtors' Act is repealed by the 154th 
"^^i^tion of the Insolvent Act. This is a question of considerable 
^^ X^iortance, and we regret that we have not been able to arrive at 
* Vinanimous conclusion upon it. 

It is important to bear in mind that the Absconding Debtors' 

^^*^t: is not applicable to traders only, as the Insolvent Act of 1869 

^^» and is not based on bankruptcy or insolvency; but is appli- 

^'^'^le to all persons, w^hether traders or not, and whether insolvent 

^^ Hot. It provides a mode of proceeding against the estates of 

P^^^'^sons indebted in a certain amount, (which may be less than the 

^^^Mn required to warrant compulsory proceedings under the Insol- 

^^Ht Act,) who shall depart from, or keep concealed within this 

^^'•^Ovince, with intent to defraud their creditors: or, against the 

12 14 N. B. R. 
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^^'^^' estates of persons, so indebted, departing from or residing out of 
Jte purie y^g Province after the debt was contracted, and after an absence 

Rbtnolds. . ,., 1..* 

of SIX months next preceding the application for a warrant of 
attachment. 

There is nothing in tlie Act that necessarily conflicts with the 
Insolvent Act; in fact, in many cases there cannot be any conflict. 
In the first category of the Absconding Debtors' Act, the debtor, 
who may or may not Ikj a trader, and who may or may 
not owe the sum mentioned to warrant proceedings under 
the Insolvent Act, is a fraudulent debtor, but not necessarily 
an Insolvent or bankrupt debtor; and in the latter th 
person residing out of the Province for six months after the debt:^ 
was contracted, may be neither a trader, nor a fraudulent, nor a 
insolvent, nor a bankrupt debtor, nor in any respect subject to th 
provisions of the Insolvent Act. • 

Jf a trader absconds, or is immediately about to abscond witl 
intent to defraud any creditor, or to defeat or delay the remedy or ^ 
any creditor, or to avoid being arrested or served with process -== 
or if, being out of the Province, he so remains with the like i 
tent; or if he conceals himself within the Province of Canada 
with the like intent, he shall, under the 13th section of the I 





solvent Act be deemed insolvent and his estate become subject I fc^^o 
compulsory liquidation; and no douWt proceedings thereundiF^ ^^^r 
could be taken, and if taken, would be valid. But that by iik. m. a 
means repeals the Absconding Debtors' Act. 

Should proceedings be taken under both Acts, in the case of * 

trader, where the circumstances made his estate subject to one crzrzr 
other, or both Acts, a conflict of right might arise. It will th< 
be time enough to decide which Act, or the proceedings under 
shall have priority or effect or in what respect, or how far the A' 
sconding Debtors^ Act shall be in such a case, if at all, subordii 
ate to the Insolvent Act. Xo such question arises in this case. 

By ^'The British North America Act, 1867," § 92, the Legisl 
ture of each Province mav exclusively make laws in relation 
matters coming within certain classes of subjects therein enumer*-^" 
ed; among which are: — (Paragraph 13) "Property and Ci^^^' 
Rights in the Province." (14) "The administration of Justi 
in the Province, including the constitution, maintenance and 
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gsnizstfon of' Provincial Courts, both of civil and criminal judica- H 

tare, and including procedure in civil matters in those Courts." ^^ 

Under these powers, the subject of the Rev. Stat., c. 125, re- 
lating to the civil rights of parties against the estates in the Pro- 
vince of absconding debtors, and the procedure in such civil 
matters would clearly seem to come. 

It may be quite true, that if the Provincial Act was entirely 
inconsistent with the Insolvent Act of 1869, and both could not 
stand together, the former would be repealed by the latter; but 
^'e can see no reason why the words of the Insolvent Act may not 
have their proper force and effect, and the Absconding Debtors' 
*^^'t also remain in force — applicable to all cases to which the 
Insolvent Act does not apply, and to all otlier cases where no 

^"onflict is raised by reason of proceedings being taken under both 
Act^. 

For these reasons, we tliink the rule for a certiorari must be 
tJisc-harged. 

PisiiKR, J., was of opinion the proceedings should have been 

^^ken under the Insolvent Act. 

Rule discharged. 

^-^I-CONER V. THE EUROPEAN & NORTH AMERICAN i872^ 

RAILWAY COMPANY fob Extension from June 

St. John Westward. 

^^^fosA — Killing cattle — Railway train — Negligence — Evidence, 

^aifl caac. which was for running over and Icilling cattle on the track of the 
^^cndanta* Railway the eridence of negligence relied on, wan that at the time 
^^« cattle were killed, the train was being run with the engine behind, which 
^^« alleged to be leu safe than running in the ordinary way, with the engine 
^t the bead of the train ; it appeared, however, that the train was not a long 
^^« ; that a man was stationed on the front car to look out for obstructions on 
^^e road, and to signal the engine driver; that the train was going round a 
^^x^« at the time, at a slow rate of speed ; that every precaution was taken 
^^ prevent accidents; and that the train was stopped as soon as it could have 
"^ ^ p If the engine had been in front 
I^. thare was not' sulllcient evidence of negligence to leave to the Jury. 

This was an action of trespass for running over and killing 

tie of the plaintiiFs by the defendants' railway train. It was 

■^ed at the trial before the Chief Justice, at the York sittings, 

t certain questions should be submitted to the jury, without the 
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f®^2^ ('hief elu?tice determining whether they were properly submittei 

falconkb jjQf tijg Court being at liberty to enter a non-suit, or to m< 
The E. & N. A. tbe verdict for plaintiff or defendants as the (Wrt, under the 
Railway Co. a^j evidence, and the finding of the jury on questions prop 

submitted miglit think right. The facts in the case are fully st 

in the judgment. 

April 17. Rainsford for the plaintiff. 

C. N, Sl,'inner. Q, C, for the defendants. 

Cur. Adv. Vult, 

The judgment of the Court (Ritchie, C. J., and Ali 
Wkldon, and Fishkh, JJ.) was now delivered by 

Ritchie, V. J. This case wa^j opened as an action of tresj 
for killing two cows belonging to the plaintiff. Plea — the gen 
issue, with notice of defence, that the defendants were rum 
their I^)comotive le^ifallv on the railway between McA 
Junction and St. Croix, and the plaintiff's cows were allc 
negligently and illegally to come on the track, >vhere the def« 
ants were not bound to fence. The plaintiff's counsel * 
alleged that the place where the cows were killed, was a p 
that the defendants were bound to fence. This was the only i 
stantial, and in fact, the only issue on the question of neglige 
raised ])y the phiintiff in his opening. 

The act under wliidi the plaintiff attempted to fix on 
defendants the obligation to fence, is 27 Vie. c. 43, § 7, wl 
provides tliat this Railway Company *^ shall erect and main* 
substantial legal and sufficient fences on each side of the land ta 
by them for their railroad, where the same passes through ench 
or improved land, or lands that may hereafter bo improved, 

* * provided however said such fences may be disper 
with at the receiving and landing places of passengers 
freight, and at such other places as fences are not clsewl 
usually required." 
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On tliis point the Chief Justice left two qncslinns to the iury, - 
it, did the railway pass througli enclosed or improved land at ^^ 
±l-k^^ place where the cattle were injured? Secondly, if it did, was the e. an. a 
5 t: such a place as fences were usually or not usually required ? 
'i^'i »e jury answered both the questions in the negative. 

The defendants' counsel opened that he would shew that the 
"■'^^ i Iway ran through a (M)untry that did not require the road to be 
^«:>x:i.ced; that the plaintiff allowed his cows to go at large w^ithout 
**3^ T-e, and contributed to his own loss, and tliat he should negative 
3' negligence on the part of tlie defendants in running their train 
St. Croix. 

Xo evidence was given on the part of the plaintiff as to any 
^^^'^jproper arrangement of the train, or of the employment of 
''-"* ^"1 skilled or improper persons, or of any negligence in running 
"^ ^'•o train, independent of the liability to fence. 

On the defence, it appears by the evidence of the conductor, that 
^^^«^ manner in which he arranged his train at McAdam Junction 
St. Croix, was as follows: — "A car of bark farthest from the 
ine, towards St. Croix, a box car next; then a second class 
^^1*, engine attached next between tlie cars and tender, fronting 
"^^o^vards St. Croix." Ho then said — "1 directed the brakesman 
to attach the alarm line fast to the boll of the engine; lie did so. 
1^ then directed him to go on the car of bark, which he also did, 
taking one end of the line with him, so tliat in case of danger he 
could give immediate alarm to the driver, who was on the 
engine: this was done Ixjfore starting.'' Tie said: "There was no 
siding at St. Croix, and we had to run the engine as we did, in 
order to leave the cars to be unloaded. We could not have done 
it any other way : we would have had to remain till the cars were 
unloaded." This witness was not examined ])y cither side as to 
the propriety or impropriety of making up a train in the manner 
this \v^as done. The driver of the Locomotive says: — "Before 
^Pproachinisr the curve (where cattle were killed) 1 gave a long 
thistle for the pui*pose of alarm. I was looking out of the inside 
^^ the curve, and I saw the cattle about two trains' length ahead; 
^^ Soon as I saw the cattle the brakesman at the same time gave 
"^ alarm— I signalled ^on brakes' — they were put on, and were 
^^ Vrhen the cars were off the track, — I saw almost as soon as the 
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ig72. brakesman — there might have been a little difference, but nothing t 
Falconer gpeak of — we did everything that could be done." The conductc 
The e. & N. A ^^y^ ' — "^^^^ ^'^^^ running about ten or " twelve miles an hour— 
Railway CO. rather a slow rate.'* The driver says, "we were running f ro - 
nine to twelve miles an hour, as nearly as I can judge: rather 
slow rate of speed." On cross-examination he says, "we couj 
not have gone round much slower." He also said — ^^*It is custom 
ary to run the locomotive ahead of the train ; there are no sidiiK 
at St. Croix." In answer to a question by the Court, he 
" It is safest to run the engine in front. ♦ ♦ ♦ 
the locomotive had been in front, it would have made no 
enee. T think I saw the cattle as soon as I could have done i - 
had been on the engine, and the engine in front." The conduce? 
describes the accident thus — "I started the train and ran witL.'* 
any interruption to within about thirty rods of the Wood8t:-i« 
road; when I got thai far I heard the signal for *down brei^l 
The train stopped almost immediately. As soon as the tK*i 
stopped, I stepped off and walked round to see what had happe 
I saw the car of bark off the track, also one truck of the box 
and that tliere were two cattle killed under the train 
was under the forward part of the engine — there was notl**:! 
that I am aware of that I could have done, that was not doa^ 
save the cattle. The cattle could only be seen a very short ^ 
tance aliead — not more than twenty rods. The flat car was 
feet long; box car, 30 feet; second class car 50 feet; locomo^ 
and tender, 20 or 30 feet — I think the brakesman did all 
could." On cross examination he savs — ^The cow-catcher' 
the engine is put there to prevent cattle getting under the en^^ 
and is no protection to the cattle: it only prevents the engr^^ 
being thrown off the track. I never knew an instance of a ^ 
being saved by the catcher." * ♦ ♦ « Half a minute af teX" 
brakes were signalled the train stopped. In going round cii'*'^ 
we usually sound the whistle before we come round the curve, ^ 
I think we did so on this occasion." 

At the close of the evidence, it was agreed that certain Q^ 
tions should be submitted to the jury, without the Chief JuB*^ 
determining whether they were properly submitted or not. "^ 
Court to be at liberty to enter a non-suit if the plaintiff ouglit^ 
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have been non-suited; or to mould tlie verdict for plaintiff or___i:?I5i_ 
defendants, as the Court under the law and evidence, and the find- ^^conkb 
ing of the jury on questions properly submitted, might think right, the b. « n. a. 

Whether under the evidence, the question as to the character 
of the land, or the duty of the defendants to fence, was properly 
submitted, is now immaterial, the jury having found on those 
questions in the negative. 

The material question in the case, as it now stands, is substan- 
tially the fourth submitted to the jury — ^namelv, "Were the cows 
injured by reason of any negligence or improper conduct of the 
defendants in the manner of running their train? To which ques- 
tion the jury answered' ^yes,' adding as their reason for arriving 
at this conclusion: "Inasmuch as, had the train been made up 
differently locomotive ahead, as it should have been, it is very pro- 
bable the accident would not have occurred. We also find negli- 
gence on the part of the Company, in allowing a fireman, or other 
than a properly recognized engineer to run their engines/^ The 
principles which govern cases of this kind may be shortly stated 
thus: — If the fact of negligence is left doubtful, the defendants 
a.re entitled to a verdict: Phelps v. The Great Eastern Railway 
Cyompany.^ If the evidence is equally consistent with the absence, 
^8 with the existence of negligence in the defendant, the Judge 
ought not to leave the case to the jury: Cotton v. Wood,^ In 
^oomey v. The London and Brighton Railway Company,^ WiL- 
J^-iAMS, J., thus states the law : "It is not enough to say that there 
^^ras some evidence, for every person who has had any experience in 
C?ouTt8 of justice knows very well that a case of this sort against 
^ railway company could only be submitted to a jury with one 
:fesult. A scintilla of evidence, or a mere surmise that there may 
liave been negligence on the part of the defendants clearly would 
xiot justify the Judge in leaving the case to the jury; there must 
l->e evidence from which they might reasonably and properly con- 
clude that there was negligence." This rule was adopted by 
IBramwell, B., in Comman v. The Eastern Counties Railway 
rjompany,^ and by Erle, C. J. in Cotton v. Wood (supra) ; and the 
i^ame principles will be found in a number of other cases. The fact 
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1872. ii^^j. f^^ accident has occurred is not of itself evidence of negli- 
FALcoNEB geuce, l)€causc its occurrence is quite consistent with due care hav- 
the E. & N. A. iiig heen taken. The plaintiff is not entitled to have his case left 
Railway Co. {q fhe jury unless lie gives some affinnative evidence of negligence: 
Hammacl' v. White} In Daniel v. The Metropolitan Railway Com- 
pany,^ WiLLES, J., says that, to entitle a plaintiff to recover in an 
action for negligence, he must establish in evidence circumstances 
from which it may fairly be inferred that there is reasonable prob- 
ability that the injury resulted from the want of some precaution 
to which the defendant might, and ought to have resorted. 

Now, applying these principles to the present case — what 
affirmative evidence of negligence did the plaintiff give? Clearly 
none. Admitting that the train was run in an unusual and in 
some respects, an unsafe manner, did the defendants omit any 
reasonable precautions while they might, and ought to have 
resorted to, to prevent accidents? We can find nothing in the 
evidence to sliow that they did; on the contrary, all the evidence 
we have on the point, shews that they used every reasonable care; 
and no other course wa^ suggested that they could have adopted to 
prevent tlic accident, nor is there the slightest evidence that the 
means they adopted were insufficient. There does not, therefore, 
appear to be any more danger of an accident from the manner in 
which they were running, than if the train liad been running in 
the ordinary way. 

The manner in which the train wa^ run and the knowledge and 
skill of the driver came out incidentally on the trial, and we have 
the uncontradicted testimony of the conductor and driver on these 
points; and from tliis, it would very clearly appear that neither 
the manner of running the train nor the status of the driver in any 
way contributed to the accident. It by no means appears from 
tlie evidence that running a train made up in the manner this wa^^, 
was in railway management a wliolly unjustifiable act, or that the 
precautions taken in this case were not reasonable and suffieient; 
and, if the driver was actually competent to take charge of a train, 
(as he swears he was, and there is no evidence to the contrary) and 
he appears to have acted in that capacity on former occasions, and 
immediately afterwards to have passed his examination and 
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received the appointment of engineer, we can see nothing to- 
warrant tlie conclusion that tlie accident was tlie result of any „ 

want of skill on his part, or that so employing him was any negli- thb b. & n. a. 

X » » Railway Co 

gence on the part of the defendants, contrihuting to the accident. 

We do not wish, however, to Ikj su])posed for a moment to sanction 

the idea that railway companies are not bound on all occasions to 

employ skilled, competent and experienced servants, and to run 

their trains with all care and circumspection, and in a manner 

calculated to secure the safety of their passengers and the public, 

by the adoption of all stich proj)er and reasonable means as 

Mperience has proved expedient and necessary for attaining that 

«Jd; or that if the railway is deficient in sidings, or turn-tables, 

or the road or rolling stock otlierwise incomplete, and unfit to be 

safely and properly worked, it is competent for them to utilize 

^wcrh road, when the doing so involves danger and hazard to 

^dividuals or the public, to which tliey would not l)e exposed on 

^ xoad reasonably and properly finished and equipped, unless 

'^<i«ed, such liazard or danger is overc-ome by the adoption of 

^'-"^ trx-aordinary precautions — the burthen of shewing which would, 

'"^^er such circumstances, be on the railway officials. 

We therefore think the verdict must be entered for the 
^^^T^ndants. 

Judgmrnt for ih'frndants. 



STEEVES V. WTLSOX. 
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^Ided In Michaelmas Term. 1860, but inadvertently omitted from the reports Tune 

of that term.) 

^levtn — Ooods not replevird — Declaration — Evidenrr — Da mages 

declaration In replevin charged defendant with taking and detaining 500 pieccs 
^^T deals, 20 futtocks and 20 ship knees on the first September. 1867. Plea — as 
^^ all except 314 pieces of the deals, non cepit. and as to them property in 
^^fendant Under the writ of replevin the Sheriff took a railway car load of 
^«als, containing 314 pieces. The plaintiff claimed 84 pieces as having been 
^^Ucen from him by the defendant, but only gave evidence of 18 pieces in the 
^^>ad as being his property. No futtocks or knees were found or replevied, they 
faring been taken by the defendant in 1865. It was doubtful under the evid- 
^'Hce, whether the Sheriff had delivered to the plaintiff the 84 pieces of deals or 
^>sily 18 pieces, and also what had become of the remainder of the load. Verdict 
tbe plaintiff for the value of the futtocks and knees, and for the defendant 
the plea of property, for the value of the load of deals. 
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Held. l8t That the futtocks and knees not having been replevied ought not to 
have been included in the declaration and that the plaintiff could not recover 
for them. 2nd. That the defendant had a right to shew at the trial that the 
futtocks had not been replevied. 3rd. That the defendant was only entitled 
to damages for the value of the deals replevied and delivered by the Sheriff to 
the plaintiff, and not for the whole load, and that it should have been left to 
the Jury to determine what portion of them was so delivered. 

Replevin. Tlie declaration contained two counts — the first 
alleging a taking and detention of 500 pieces of deals^ 20 futtocks, 
20 knees, and 20 pieces of ship plank belonging to the plaintiff, 
at a certain place called the Salisbury Railway Station, in the 
ParWi of Salislmrv, on the 1st September, 1867: the second 
count alleged the taking to be in a certain close called the road- 
way of the European and North American Railway, in the said 
Parish. Plea — non cepit as to all the goods except 314 pieces of 
the deals; and property in them. 

At the trial before Weldon% J., at the Westmorland Circuit, it 
appeared that the writ of replevin was issued about the 3rd 
September, 1867, directed to the Sheriff of St. John, under which 
he took a car load of deals pointed out to him by the plaintiff, and 
containing 314 pieces The plaintiff only claimed 84 pieces of 
the deals as belonging to him, and which he contended had been 
taken bv the defendant at Salisbury, and mixed with his o^Ti deals 
in making up the car load. The plaintiff stated that he went with 
the Deputy Sheriff to execute the writ of replevin; that he iden- 
tified 18 pieces of the deals as belonging to him; that he put hL« 
hand upon one pi we, and the Deputy said to him, "In the name 
of that piCcQ of deal. I deliver to you the 84 pieces.' Another 
witness — one of the offk'crs of the railway — said that the Deputy 
Sheriff delivered the car load of deals to the plaintiff; that the 
plaintiff iK)inted out 18 pieces of the deals to the Deputy Sheriff 
and objected to take the whole car load; but that the Deputy said j 
the plaintiff had replevied the whole car load, and must take the s 
whole; that the plaintiff did not say he would take delivery of the-^ 

whole; but that the Deputy put his hand on a deal, and said 

"By this deal. I deliver you the whole car load." It also appeared J 
that in Dec*ember, 1865, five futtocks and two knees, which th^ 
plaintiff claimed as his property, had been taken by the defendant'. "" 
men and put upon a car loading with lumber at Salisbury " 
Station, and sent away by the defendant. An applioatioc ■ 
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was made to tlie Judge at the trial, to strike the futtocks and knees 
out of the declaration, on the ground that replevin would not lie 
for property not taken by the Sheriff under the writ; and it was 
agreed that a verdict should be taken for the plaintiff for the 
value of the futtocks and knees, with leave to the defendant to 
move to enter a verdict in his favor, if tlie Court should be of 
opinion that replevin would not lie in such a case. It did not 
apj)ear very clearly what quantity of the deals the plaintiff actually 
got — the Railway Company refuseil to deliver him any part of the 
deals unless he paid the freight on the whole; they were after- 
wards sold to pay the freiglit, and the net proceeds amounted to 
about $52. The jury found' for the defendant on the plea of 
property in the deals, and assessed the damages to him under 1 
Rev. Stat. c. 12G, § 16, at $15'>, the value of the 314 pieces of deals. 

In Hilary term, 18GJ), a nilc ni,si for a new trial was obtained 
oxi the part of the plaintiff, on tlie ground of misdirection as to the 
plaintiff's liability for the car load of deals; or, to retluce the 
Jamages to $52, the value of the deals after paying the freight. 
1''Jie defendant also obtained a rule nisi to enter a verdict in his 
£sok\or for the value of the futtocks and knees, as found by tlie jury. 

In Easter term, 186f>, D. S, Kerr, Q. C, shewed cause against 

tlie first rule — contending that the issue on the plea was, whether 

t lie 314 pieces of deals were the propeiiy of the plaintiff or of the 

*"-! €f*fendant, and the jury having found that is.sue in favor of the 

^Icffendant, he was entitled under the statute, to recover the value 

^^T all the deals taken out of his possession by the Sheriff linder the 

^"rit of replevin, and damages for the taking. That after the deals 

^^cre replevied, the defendant ceased to have any control over 

^l^em, and the plaintiff, having set the Sheriff in motion, was 

^*?^spon8ible for whatever quantity of deals the Sheriff replevied. 

T-^here was evidence .that the plaintiff took possession of the whole 

^-•f the deals. In support of the other rule, he contended that the 

l^laintiff could not recover the value of the futtocks and knees; 

^hat he was bound to prove the existence of some article that was 

^*a,pable of being taken by the Sheriff under the writ. These goods 

^^ased to have any existence nearly two years before the writ 

i-Sftued: 1 Chit. PL 350; Co, Lit. 283 (a) and Hoc. Abr„ Repievin 

( fl) were cited. 
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A. L. Palmer, in support of the rule, contended that the plaii 
tiff was only responpii)le for the value of the deals the Sheri 
delivered liim, wliich, at most, were 84 pieces, and not the who 
car load. The evidence did not warrant the jury in finding thj 
the plaintiff had received more than 84 pieces.; and the Jud^ 
was wrong in directing tlie jury that the plaintiff was liable for tl 
value of all tlic deals mentioned in the writ. The damages we: 
excessive, as the utmost the plaintiff could he liable for, was tl 
balance left after deducting the freiglit and charges paid to tl 
Kail way Company. In opposition to the defendant's rule, he eo: 
tended thai the verdict was right for the value of the futtocks ax 
knees. 

Cur. Adv. Vult, 



KiTCHfK, C. J., now delivered the judgment of the Court. 

We think the defendant was only entitled to recover the va.1 
of tlie deals on the car taken by the Sheriff under the writ 
replevin, and delivered to the plaintiff. If the plaintiff oi 
j>ointed out 18 pieces of deals, and the Sheriff only gave syiiil 
lii-al delivery of these — the car being in the actual possession 
tlie Railway Company — the defendant is only entitled to recov 
the value of the deals so symbolically delivered. But there is J 
evidence to shew that the Sheriff professed to deliver 84 pieces 
til Kail way oihcer proves that the Sheriff delivered the whole c^ 
load ; though the plaintiff stated that he only accepted 18 piec^ 
which he identified as belonging to him. Tlie question as to wh^ 
quantity was actually replevied and delivered to the plainti£ 
should have been submittal to the jury. This was not done- 
therefore, unless the parties agree to reduce the verdict to tii 
value of the 84 pieces, or the defendant is willing to reduce th 
amount found for him to the value of tlie 18 pieces, there must b 
a new trial. 

As to the rule obtained by the defendant. We think the plaii 
till cannot recover for the futtocks and knees. They not bavin 
been replevied by the Sheriff, should not have been included i 
the declaration. It was competent for tl]e defendant to shew o 
the trial that they had not been replevied; and being shewn, 
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was a sufficient answer to the plaintiff's claim to recover damages _ 
for the taking of them. The case of Wood v. Foster^ is directly in stbbvbs 
point. It was held there, tliat in replevin, where tlie plaint is "of wilson. 
one thousand beasts, and the defendant justifies by reason of 
property, upon which the parties are at issue; now upon the 
evidence, the defendant may surmise a lesser number of beasts, 
and advise the plaintiff to prove a greater number than that which 
the defendant hath confessed upon the evidence, notwithstanding 
that the number set down in the plaint, be by the plea of the 
defendant quodum modo admitted; and the lesser number surmised, 
and the contrary not proved, shall go in mitigation of the damages, 
and the jury shall conform their verdict in tlie right of damages, 
according to the proof of the number, notwithstanding that the 
miraber set forth in the plaint be not by the plea denied by the 
defendant, and so it was put in use in this case ; for the plaint was 
o£ the taking of one thousand cattle, but the proof extended but 
to eight hundred and sixty-five/' 

If the parties agree to reduce the verdict on the issue found for 
^he defendant, the rule obtained by the defendant will also be 
Jnade absolute : — otherwise there will be a new trial. 

Judgment accordingly, 

^Leon. 42. 
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monj note — Entry in deceased Notary's book — Residence of 

party — Presumption. 

the endorser of a note (the defendant) and several of his brothers lived 
their mother, and the proof of service of notice of dishonor was an entry 
book by a deceased Clerk of a Notary, whose bOslness it was to serve 

es of dishonor and to make entries thereof in a book, and who had been 

ted to serve the notice at the residence of the defendant 

red on brother at residence." 

n the absence of evidence that any brother of the defendant had any other 
ence than at their mother's house, that it was a fair presumption that the 
e had been served there, and that the Judge was warranted in leaving it 
le Jury to find whether it had been duly served. 

* 

lis was an action of assumpsit brought against the defendant 
lorser of a promissory note. At the trial before Weldon, J., 
; St. John Circuit, in November, 1871, a verdict was found 
le plaintiff. In the following Hilary term, a rule nisi for a 
rial was obtained by UaUburton Weldon, against which on 

?t. 14. Demill shewed cause. 

. Weldon, in support of the rule. The facts of the case are 

ently stated in tlie judgment. 

Cur. Adv. Vult. 

lie judgment of the Court was now delivered by 

LLEX, J. It appeared that tlie defendant and liis brothers, 
boys," as one of tlie witnesses called them) lived with their 
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fatiior at his residenoo, up to his death, and afterwards wiU 
mother at her residence. Wlien the note fell due, the deft 
was absent from home coasting in a schooner, or in Bos: 
Portland, looking after some old debts — he could not say c 
where he was at tliat particular time; but wherever he wi 
absence was only temporary, with the intention of returniii] 
he had in no way ciianged his domicile, or abandoned his 
j)lace of residence in St. John. It did not appear that any 
defendant's brothers had any other place of residence in St. 
than their mother's. The notice of dishonor was served I 
clerk of Mr. Robinson, the notary of the Bank, who proved 
out objection, that he had instructed his clerk to leave tlie 
at the defendant's residence. The clerk was dead at the ti 
the trial, and the entry in his book, kept for the purpose of nc 
entries of such matters, was put in evidence to prov< 
service. The entry in a column headed, "On wh-om serve 
was as follows : — " On brother at residence." Now, 
residence under the circumstances and within the fair con 
tion and meaning of the expression used, could it be the 
clerk referred to in the entry? Had it been, — "serve 
servant at residence"; or "on wife at residence;"; or, 
clerk at oiBce," or "store"; could there be the least 
as to wliose residence, oflBce, or store, was named? It wa 
clerk's duty to leave the notice at the defendant's residence 
the evidence, unobjected to, shewed that he was instructed 
so. On his return, in the due and ordinary course of busi^ej 
entered in the Notary's record book kept for the purpose, 
he did in pursuance of that duty and of those instructions, 
this entry then be read to the effect, that in defiance of 
he improperly left the notice at the residence of another j 
and not at the defendant's residence; and made an ambi^ 
notice, calculated to mislead his employer? Is it not a fail 
reasonable presumption of fact that if the notice had not 
properly served, no minute at all would have been made, < 
any, that the particulars, which prevented a proper service 
made, would have been clearly set forth? Ought not the • 
then, to be read as the record of the fact that the clerk had 
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pcsxly discharged his duty? There is no evidence to raise a_ 

eovinter presumption; nor any evidence that any brother of the canbt 

defendants had any other residence in St. John, than the resi- Wright. 

ilence of their mother, which was clearly proved to be the resi- 

ilexice of tlie defendant. CK)uld the Judge, under these circum- 

Bt;Ances, say there was no evidence of due service? Surely the 

entry in the book, and the surrounding circumstances, especially 

tlie absence of any evidence of there having been any 

otJier residence of any of the defendant's brothers, at which it 

might or could have been left, and there being only one residence 

piXDved that could fill the words of the entry, were sufficient to 

w-^rrant the Judge in leaving it to the jury to find whether they 

^*^eTe satisfied the notice had been duly served; and having so 

fo-und, we think the judge was right in ruling that the notice was 

6 efficient. 

The rule must be discharged. 

Rule discharged. 



Reg. v. McAVITY. In re McCarthy. 

1872. 

Shipping Law — Certificate of registry — Refusal to deliver up. October 

^ S>er80ii who hsd been part owner of a ship, and as such had possession of the 
Qertlflcate of registry, and who refuses to deliver it up to a purchaser of the 
ship at SherlCTs Sale, is not liable to the penalty imposed by the 50th Section 
of "The Merchant Shipping Act 1854," such certificate not being required by 
tJie purchaser for the "lawful navigation" of the ship ; but to enable him to 
IMrfect his title, by having the change of ownership indorsed upon it. or by 
^elWerlng it up, and obtaining a new certificate in lieu of it. 

McCarthy having been fined by the Police Magistrate of St. 

John for refusing to give up the certificate of registry of a vessel 

to Dunn, the registered owner, a rule ni^i to quash the conviction 

^a« obtained on behalf of McCarthy. The section of the Act 

wilder which the proceedings were had, as well as the facts of the 

<^&e are stated in the judgment. 

June 24. A. L. Palmer, Q. C, shewed cause. 
S. R. Thomson, Q. C, in support of the rule. 

Cur. Adv. Vult. 

■ 

13 14 N. B. R. 
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^^^^' The judgment of the Court was now delivered by 

RSOINA 

V. Ritchie, C. J. The proceeding on which the conviction 

McAYiTT. this case was made was under the 50th Section of ^TThe Mercha 
Shipping Act," (17 and 18 Vict. c. 104,) which enacts as f( 
lows: — "The certificate of registry shall be used only for t 
lawful navigation of the ship, and shall not be subject to detenti< 
by reason of any title, lien, charge, or interest whatsoever whi* 
any owner, mortgagee, or other person may have or claim to ha 
on or in the ship described in such certificate; and if any perse 
whatever, whether interested or not in the ship, refuse on requei 
to deliver up such certificate when in his possession, or under h 
control, to the person for the time being entitled to the custo( 
thereof for the purpose of such lawful navigation as aforesaid, < 
to any registrar, officer of the Customs, or other person legal 
entitled to require such delivery, it shall be lawful for any Justic 
by warrant under his hand and seal, or for any Court capable < 
taking cognizance of such matter, to cause the person so refusing 
appear before him, and to be examined touching such refusa 
and unless it is proved to the satisfaction of such Justice or Cou 
that there was reasonable cause for such refusal, the offender shj 
incur a penalty not exceeding £100; but if it is made to appe 
to such Justice or Court that the certificate is lost, the party coi 
plained of shall be discharged, and such Justice or Court shi 
thereupon certify that the certificate of registry is lost/* 

Dunn, the prosecutor in the information, claimed the certifies 
of registry for the lawful navigation of a vessel, which he stat 
he was the owner of, and it appeared by a certified copy from t 
Registrar's book that he was the owner at the time of the dema. 
of the register, and of these proceedings, and that he derived " 
title by a bill of sale from the Sheriff of Pictou, Nova Sco^ 
dated 19th August, 1870, under a judgment of the Supre^' 
Court of Nova Scotia. It also appeared by the Register b<: 
that the defendant (McCarthy) had been one of the owners of i 
vessel prior to the sale by the Sheriff, and he stated that he claim 
to hold the certificate of registry as such owner, disputing t 
validity of the sale in Xova Scotia. 

Under these circumstances, the question arises whether Duo 
was entitled to the custody of the certificate ''for the lawfc 
navigation" of the vessel, within the terms of the Act? 
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Assuming him to have been the legal owner, could he have 
used the certificate for the purpose of navigating the vessel — the 
only purpose for which it is now required? He clearly could not 
in its existing state; for he would be required, either to have the 
ohange of ownership indorsed upon it by the Registrar or obtain 
a new certificate in lieu of it, under the 45th Section. 

In neither case can it be said that he wanted the certificate for 
the lawful navigation of the vessel. He wanted it to perfect his 
title, and for that alone : that is^ to enable him to get a certificate 
of registry under which he could lawfully navigate the vessel, or, 
to have the certificate he now claims so altered by indorsement as 
Xo enable him to use it for such a purpose. If he had possession 
of the certificate as he claims it, he could not lawfully navigate 
±he vessel under it. Therefore, as this is a proceeding under a 
penal clause in the Act, which must be strictly construed, before 
ci, party can be made liable for the penalty, he must be brought 
o-learly within the terms of the act. 

Conviction qtuished. 
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PUGSLEY V, GILLESPIE. 

■ 

Statute of frauds — Sale — Land — Identity — Evidence — Damages — 
Vendor — Sum agreed to be paid for land by vendee, 

Z^ttfendant. by writing addressed to the Plaintiff, stated tliat lie would "take pro- 
perty'* and giro his notes for a certain sum. Plaintiff wrote on the same paper, 
that he could not sell "property," but would "redeed to H." and take notes for 
a certain sum, specifying the time of payment; to which the defendant agreed. 
Plaintiff proTed that H. had conveyed to him the Equity of Redemption in a 
certain property. 
]^eld, that this sufficiently indicated the property referred to in the agreement ; 
though if necessary, parol OTidence was admissible to shew what property the 
agreement related to. 
Xn an action against the vendee for breach of an agreement to purchase land, the 
plaintiff cannot recover the amount of the purchase money agreed to be paid 
for the land; but only such damages as he has sustained by the breach of 
the agreement 

This was an action of assumpsit tried at the St. John Circuit, 

iJi August, 1871, before Fisher, J. Verdict for plaintiff. In the 

foUowing Michaelmas term. Duff, Q. C, obtained a rule nisi for 

® ^on suit, pursuant to leave reserved, on the ground of there 

'^^t being a suflScient memorandum in writing to satisfy the 

®^ tote of frauds ; or for a new trial ; or to reduce the verdict. 
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April 20th, 1872. A, L. Palmer, Q. C, shewed cause, citing 
Shortrede v. Cheek. ^ 

Dtiff, Q- C, in support of the rule, cited Boydell v. Drum- 

wnondf Tyson v, Kittonf Williams v. Lake;^ Skelton v, Colef 

Fitzmaurice v. Bayley.^ 

Cur. Adv. VuU. 

The judgment of the Court was now delivered by 

Allen^ J. The question in this case is, whether there is a 
suflBcient memorandum in writing of the contract between the 
parties to satisfy the statute of frauds? 

The defendant wrote and signed a paper in the following 
words : — 

*^'iil take property by deed, and give my notes for $409, at 
ninety days, and for bonus, my notes at four, six, and nine 
months/' 

On the back of this paper, the plaintiff wrote as follows: — 

"Can't sell property, but will redeed to Hamilton, and take notes 
four, six and nine months for $300, $229 to be paid at once, 
$180 to meet instalment 1st March, and $41, as you and Hamilton 
agree — this I have nothing to do with." 

"G. R. PUGSLEY/' 

Underneath which, the defendant wrote: — "Agreed to — 
Thomas Gillespie, 6th January, 1871." 

Though it may be somewhat difficult to get at the exact mean- 
ing of the parties, we think it may fairly be gathered from the 
writing, that the "property" they had reference to, was a property 
which Hamilton had previously conveyed to the plaintiff: — ^thia 
is evident from the words, "re-deed to Hamilton." 

The plaintiff proved by the production of the deeds that one 

Hamilton had mortgaged a property in Sussex, to Geo. H. Baimes, 
on the 8th February, 1870, and on the 19th December following, , 
had conveyed the equity of redemption to the plaintiff — ^and his 4 

partner, Mr. Crawford. There was no evidence of any other pro 

perty conveyed by Hamilton to the plaintiff, and it seems to us^ 

^1 A. & E. 57. «2 El. A El. 349. 

s 11 B«. 141. • 1 D« G. A J. 687. 

« 30 U A E. R: 374. • 8 H. L.. Cm. 78. 



HENDERSON v. THE MAYOR &c. OF ST. JOHN. 
Pleading — Negligence in repairing street — Allegation. 

Corporation of St John being bound by law to lay out, alter and repair the 
•trecte In the City; it is sufficient in an action against them for negligence in 
repairing a street, to allege thai) it was the duty of the defendants in so repair- 
ing Ac, to use due and proper care Ac. — without stating any facts to shew their 
liability — their authority to repair Ac. being matters of public law, of which 
the Court was bound to take notice. 

This was a motion in arrest of judgment on the ground of the 
^Ic^ed insufficiency of the declaration. 

The first count stated that before the committing of the 
^rievances^ the defendants as the Corporation and Municipal body 

^8 Mer. 58. 'L. R. 5 Bq. 527. ^L. R. 6 C. P. 9. 
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that it sufficiently identified the property which the parties were ^^^^ 

treating about, without any parol evidence. If parol evidence was 

necessary for the purpose of identification, it was competent for the 

plaintiff to give such evidence, under the authority of Ogilvie v. 

folyainhe,^ where the Master of the Rolls says: "The subject 

matter of the agreement is left indeed to be ascertained by 

extrinsic evidence, and for that purpose such evidence may be 

received. The defendant speaks of Mr. Ogilvie's house, and 

agrees to give £14,000 for the ^premises' — and parol evidence has 

alwavs been admitted in such a case to shew to what house and 

±o what premises the treaty relates." This case ds recognized in 

J^cMurray v, Spicer,* and the same principle will be found in 

JBorsey v. Oraham.^ 

As to the damages — we cannot see how the plaintiff can keep 
"the land, and also claim the price of it as part of his damages for 
:refu8ing to carry out the purchase. The parties having agreed 
'tihat the Court should have power to reduce the damages if they 
'bought proper, we are of opinion that the damages should be 
:redueed tp $330, to be entered on the amended count. 

If the plaintiff is not satisfied with this amount, he may have a 
Slew trial — the costs to abide the event. 

Judgment accordingly. 
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^^^^' of the City of St. John, had and did actually and continually use 
hbndbrbon ^^^ exercise the sole and exclusive charge, management and 
TOT MAYOR control of the public roads, streets, highways and thoroughfares of 
OF ST. John, ^j^^ q-^^^ ^^^ ^^^y to establish, appoint, order and direct the 
making and laying out all streets, lanes, alleys and highways then 
layed out or used, or thereafter to be made, laid out and used ; ^ut 
also to the altering, amending and repairing the same in and 
throughout the City, and opening, cutting and excavating the said 
streets, &c., and the land and grounds through which the same 
might pass; and it became and was the duty of the said defend- 
ants in so exercising their said powers of making, cutting and 
excavating the said streets, ways &c., and the lands and grounds 
through which the same might pass, to use and exercise due and 
proper care, by keeping them free from danger, and by placing 
sufficient and proper guards, lights, signals, barriers or warnings 
at or near such cuttings and excavations when so made, in such a 
manner as to apprise the inhabitants of the said City having 
occasion to travel in the night time and darkness in the streets, &c. 
in which they had been accustomed to travel, and so to be cut and 
excavated as aforesaid, of the existence of such cuttings and 
excavations, in order that they might avoid the danger of falling 
into the same and being injured thereby; yet the defendants, not 
regarding their duty in the premises, heretofore, to wit on the 1st 
September, 1869, and on divers other days &c., in cutting a street 
long before then travelled and used by the inhabitants of the City 
as a public way, or thorouglifare, called Brindley street, leading 
from Waterloo street to tlie City Boad, (so called), cut and 
excavated the same in so careless, negligent, and improper a man- 
ner through rocks &c., leaving a part of the rocks and stones which 
had become loosened by such cutting and excavation, in and on 
the side of such street &c., without placing any guards, lights or 
warnings of any kind at or near the said cutting, to apprise the 
inhabitants of the said City having occasion to travel in the said 
street in the night time, of the existence of such cutting and 
excavation, in order that they might avoid the danger of falling 
into the same ; and so carelessly and wrongfully kept aind continued 
the said cutting and excavation in the same negligent and danger- 
ous manner, without clearing, or making the same fit for travel, 
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hereby the plaintiff on &c. having occasion to travel in the night ^^^^' 
-time, from the direction of Waterloo street to the City road, and hknmebom 
in attempting to pass by, through, over and along said Brindley thsmatok 
street to the City road aforesaid, as she had long before been accus- 
-tomed to do, fell into the said cutting and excavation, and upon 
tie rock so loosened, and was thereby greatly cut, bruised and 
ixijured. 

June 27, 1872. D. S. Kerr, Q. C, for the plaintiff. 

J^uf, Q' C,, for the defendants. 

Cur. Adv. Vvli. 

The judgment of the Court (Allen, Weldon and Fisher, J. 
«^- ) was now delivered by 

-Allen, J. The objection to the declaration in this case is, 

^'^at; it does not state any authority in the defendants to lay out 

^tr^oets; and, consequently, that there is nothing to support the 

allegation of duty in the manner of laying out the streets. No 

^oxitt, in general, where a declaration, after stating certain facts, 

alloges that it thereupon became the duty of the defendant to do a 

*^p^*t:ain act, such allegation is to be understood as a mere exposi- 

^^^O of the legal liability supposed to result from the previously 

f ^^''t^d facts, — as, an assertion that the defendant became thereby 

'^•^xid by law to do the act; and, unless the duty results from the 

8 stated, the declaration is bad: Brown v, Mallett.^ 

In that case, it was held that tlie law imposed mo obligation on 

-*>^e defendant to do that which the plaintiff complained of his 

^-"^^ing omitted, — namely, to place a buoy or signal to mark the 

;ion of a barge belonging to him, sunk in a navigable river, — 

, therefore, the allegation that it was his duty to do so, did not 

r*^^'^>ly the want of the statement of necessary facts to create a 

■-^ga.! liabiliiy. 

lii this case, the defendants are empowered by the charter of 
j*^^^ City to establish, appoint, order and direct the making and 
^ying out of streets &c., and also to alter, amend and repair all 

^^h streets &c. as had been theretofore made, laid out, or 
tK^^ ^^ *^** might be thereafter made, laid out, or used in 

^ City. The charter was confirmed by the Act 26 Geo. 3 c. 

»5 C. R 698. 
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1872. 4g . ^^^ ^Yie right to lay out and repair streets, as given by the 
HENDBRsoN ^^^1^81, was agalii expressly recognized by the Act 3 Wm. 4 c. 
T^ MATCH 13. This being the case, we think the statement in the declara- 
OF ST. .ToHN. |.|^jj ij^^^ ^l^g defendants had and exercised the sole and exclusive 

charge, management and control of the streets &c. waft sufficient; 
without alleging how they derived their authority; because, being 
matter of public law, the Court is bound to take notice of it 
Having, then, the authority by law to alter, amend and repair the 
streets, it was their duty to use proper care to prevent injuries to 
persons travelling on the streets while they were making such 
repairs. The declaration alleges that this was their duty; and 
we think it resulted from the facts stated, and the power given to 
the defendants by law, and, consequently, that the first count of 
the declaration is sufficient. 

A question very similar to this arose on an indictment against 
these defendants in 1828, for not repairing a bridge. The indict- 
ment alleged, that they "ought of right to repair," — ^without set- 
ting forth the particular ground of liability ; and it was held, that, 
being* bound by public law to repair, the obligation was sufficiently 
stated — ^the fact of their liability to do so not being traversable: 
Chip, Ms. We therefore think the first count sets out a sufficient 
cause of action; and even if the other counts are defective, the ^ 
verdict may stand on this count, as all the evidence and the s 
damages were applicable to it — indeed there was but one cause of - 
action, set out .with some variations in the three counts. Miln&r^ 
r. Oilbert^ is an authority on this point. 

Rule discharged. 



SMITH V. MORROW. 

1872. 

octo^^ Crown grant — Adverse possession against Crown — Sufficiency oi 

possession — Trespass — Question for jury. 

Where title is claimed under • Crown grant, which is resisted on the ground 
the Crown was out of possession at the time the grant Issued, and there 
evidence of continuous acts of prior possession of the land, adrerse to 
Crown for twenty years, such evidence should be left to the jury; but in ordi 
to prevent a crown grant from taking effect on that ground, the possi 
should be defined, actual and continuous ; mere acts of lumbering on Cro' 
land from year to year without any apparent bounds are not aufflclent. 

^ 1 AJIen 61. 
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1*lii8 was an action of trespass tried at the Sunbury circuit in__i?^ 
'^^ly, 1871, before Weldon, J. A verdict having been found for 
the <3.cfendant, in the following Michaelmas term, C. H, B. Fisher 
^"^^^iiied a rule nisi for a new trial on the ground of misdirectioo. 

The facts of the case appear from the judgment. 

-A.pril 17th, 1872. Needham and Fraser shewed cause. 

O. H. B, Fisher, in support of the rule. 

Cur, Adv, Vtdt. 

The judgment of the Court was now delivered by 
Allen, J. The jury found the Burpee line to be the true south 
lixxe of the grant under which the plaintiff claims: from, this, the 
'^or^hem line is to be ascertained by running the course of the 
^^ant, thirty chains, and thence parallel with the Burpee line, to 
^He Nerepis road. A line so run would place the alleged trespass 
^'^teide of the Kimball grant, and on the land claimed by the 
•^^fendant under his grant from the Crown. While the plaintiff 
^^naits this, he alleges that he shewed continuous acts of possession 
^' tlie land, covering a period of twenty years, before the Grant to 
-oxTow, and therefore the Crown could not, without office found, 
:e the grant under which Morrow claimed, and that, as against 
j^e plaintiff, the cutting complained of was an act of trespass, 
plaintiff's contention now is, that such possession not having 
left to the jury, he is entitled to a new trial. 

To prevent the Crown from granting, or to prevent a grant 

^<?t:\ially issued from taking effect, the possession should be defined, 

^<itiial, continuous and unequivocal; and wholly opposed to mere 

"^-Solated acts of trespass on the Crown estate, without visible limit 

^"^ continuity. To hold that mere acts of lumbering on the 

"Wilderness land of the Crown, and these too without clearly 

apparent bounds, would be sufficient to prevent the Crown from 

Si'ajiting, without office found, would, in our opinion, be most 

^treasonable and disastrous. 

A majority of the Court think there was evidence of acts of 
l^s^ession by the plaintiff, and those under whom he claims, out- 
side of the Kimball Grant, for a period of twenty years, which 

■■ 
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ought to have been submitted to the jury; though, as the effect of 
this possession was a question for the jury, we do not wish to be 
understood as expressing any opinion as to how they ought to 
have found, had the question been submitted to them. 

There will be a new trial, costs to abide the event. 

Rule absolute for new trial, costs to abide the event 



1872. 
October 



GILBERT IK GRAHAM. 
Practice — Pleading — Puis darrein continuance. 

A plea puis darrein continuance regularly pleaded and verified by affidavit, caom 
be set aside as false. If the facts stated in the plea are denied, the plaint, 
should take issue on it. 

June 11, 1872. F). R, Thomson, Q, C, moved to set asid^ 
plea of inm darrein continuance pleaded in this case at the triaL 
St. John before Weldon^ J., in May preceding, or to take it 
the files of the Court, on the ground that the statements oontai 
in it were false. The facts were as follows. In 1870, the def& 
ant commenced an action against the plaintiff for $368 for w 
and labor done on his farm, wbicli Graham then had rented 
Gilbert. Graham was then sued in this action by Gilbert 
$250 for a half-year's rent due 1st November, 1870. The 
dant tried his action first and recovered $18 for ditching, the 
of his claim being disproved. Tlie action against Gilbert 
commenced 31st October, 1870, before the rent from Grahann 
Gilbert became due. On the dav after the verdict in the otli 
case, this action was tried, when the plea of puis dnrrein contifBr 
ance — pleading by way of set-off, the verdict of the day befor 
was put in. 

A rule nisi being obtained, on 

June 22. .4. L. Palmer, Q, C, shewed cause. 

S. R. Thomson, Q. C, in support of the rule. 
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The judgment of the Court was now delivered by 

Ritchie, C. J. The plea puis darrein continuance, which we 

We asked to set aside, was duly sworn and regularly entered, and 

80 took the case^from the cognizance of the Judge at Nisi Prius. 

There does not appear to have been any irregularity of which the 

plaintiff could complain. It the plea discloses no sufficient defence, 

the plaintiff should demur. If the facts set forth are disputed, 

the plaintiff should take issue. We have no right to take this 

case out of the ordinary course of litigation, in this summary way, 

*ncl adjudicate on matters not on the record. 

Rule discharged. 



MORRISON V. GALE. 

<^ntraci — Rescission of — Evidence of — Substitution of new con- 
tract — Liability — Question for jury. 

^f'endant agreed with the plaintiff in March. 1863. to carry deals from the 

S^laintitTa miU at Predericton to St John during the whole of the coming season 

^t 28. 6d. per thousand, and if plaintiff was obliged to give 2s. 9d. per thousand 

tjo others, he was to give that sum to the defendant. The plaintiff had made 

Contracts for the delivery of deals in St. John which he afterwards assigned 

%<» T. A P. (IfUmber Merchants), together with the defendant's contract; and he 

aaJso agreed to saw lumber by the thousand for T. A P. ; and did saw for them 

tmnder such contract from the beginning of the season till October. At the 

opening of the season, the defendant went with his boats to the plaintiff's mill. 

tkut no deals were offered to him, and he heard that the plaintiff had sold his 

sxiill ; In consequence of this he agreed with A. A P^ to carry their deals for 

65 cents per thousand and continued to carry them from the plaintiff's mill, 

'wrbere they were sawed, till the latter part of September, when the mill stopped. 

3«ld, per FiBHZR and Witmokb, J. J.. (Weldon, J., diaaentient.) That there 

wwas evidence of the rescission of the contract between the parties and of the 

substitution of a new contract with T. & P., which ought to have been left to 

^Uie Jury; and that the defendant was not liable on the contract for not carrying 

deals which the plaintiff cut on his own account after the 1st October. 

The plaintiflP, proprietor of a saw mill in the vicinity of the 

Ci±y of Predericton, made an agreement witli the defendant on 

the 24th March, 1863, to employ the defendant's two Woodboats, 

''Guiding Star'* and "Blue Jacket,'* during the whole of the then 

coining season to carry deals at Ss 6d per thousand, from his mill 

to St. John, and, should the plaintiff require to give other boats 

^^ 9d per thousand, then he was to pay the latter price to the 

^^ftndant. After making this contract the plaintiff made con- 

tr^cts for the sale of lumber with certain merchants in St. John, 

"^Hich contracts were subsequently assigned by the plaintiff to 
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-Messrs. Temple and Pickard, as also the contract between the 

MORHIBOlf 

V. plaintiff and defendant, and it was proved on the trial that the 
OAut. contract between the plaintiff and defendant was, from the low 
freight, an inducement to Temple and Pickard in taking an 
assignment of the contracts with the merchants in St. John. On 
the trial the plaintiff stated it was his intention to have run hia 
mill on his own account if he did not succeed in getting a contract 
to saw by the thousand. No intimation was given to the defend- 
ant of the plaintiff's intention to saw by the thousand. The plain — 
tiff did contract with Temple and Pickard to saw by the thousand.^ 
and sawed for them from the commencement of the seajson to sk 
period previous to the second of October, when he commenced 
sawing on his own account. The last of Temple and Pickard's- 
lumber was taken from plaintiff's mill on 26th September by th^ _ 
boat "Guiding Star." The other boat made her last trip, leavin^^ 
the plaintiff's mill on 14th September. 

On the opening of the season the defendant came to plaintiik^ 
mill in pursuance of his contract to carry lumber. He called ^3 
the mill. Xo one offered him a load, and, being informed by 
person working about the mill that he believed the plaintiff ha^ 
sold his mill, defendant then proceeded to the town with h :3 
boat and went to and agreed with a Mr. Dowling, who was doii^^ 
business for Temple and Pickard to carry deals for them. ^ < 
objection was offered to what took place between Dowling ai=B.i 
defendant being given in evidence. Defendant informing Dowlir&l 
he had bargained with the plaintiff to carry lumber, he w^i 
informed that Morrison had no deals. Dowling was to give ^^« 
cents per thousand, — it may be observed this sum waa the ma^i* 
mum amount provided by the Morrison contract, and he was oii.^J 
to pay this sum, 55 cents or 28 9d to the defendant in the event ^^^ 
his (the plaintiff's) being required to pay 2s 9d. to other boa't^'B^ 
and there was no evidence of such requirement. This arrangemeXi^ 
with Dowling was an absolute one to pay 55 cents per thousaiB^y 
and in this respect different from the Morrison contract. Aft^' 
mentioning the 55 cents per thousand, Dowling said ^Tie had • 
piece of a raft here" (that would be near Dowling's office, a 4i^ 
tance of over a mile from plaintiff's mill), which he wanted dei^^' 
dant to take in, and, on defendant's asking if he would allow 
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further sum for taking deals out of the water, he replied the price __J:?I?:_ 
would be all alike. Without seeing either Temple or Pickard ° ^ 
the defendant took the piece of a raft on board his boat and gale. 
returned to plaintiflf^s mill, when he completed loading in the deals 
belonging to Temple and Pickard, whicli, it would appear, were 
sawed for them by the plaintiff by the thousand. 

In July, defendant swore he went to Temple, and he agreed to 
give, for the remainder of the season, 60 cents per thousand for 
carrying Temple and Pickard^s deals, and that he continued to 
carry until the latter part of September (the 26th). That he took 
all the deals Temple and Pickard had there (at plaintiff's mill) ; 
that, to complete the last cargo, ten thousand feet morj were 
Kquired; that he saw no logs at the mill and the mill was then 
shut down. The plaintiff, in his evidence gave, as a reason for the 
defendant's not taking a full load, that the quantity taken was all 
the pine deals that were there, and, if other than pine deals were 
taJien, it would necessitate defendant's going to two ehips to dis- 
charge his load. The defendant, however, stated, as before men- 
tioned, that he took all the deals Temple ttfid Pickard had there. 
ft: appeared Dowling paid part of the freight and Mr. Bowling stat- 
that he gave plaintiff some money to pay the freight of deals with. 
Mr. Temple in his evidence said Temple and Pickard got an 
lignment of the plaintiff's contracts, and their logs were sawed 
a^ plaintiff's mill; that defendant carried deals from plaintiff's 
itaill for Temple and Pickard. He went under an arrangement 
rumple and Pickard had made with Morrison, the plaintiff, but 
ttot the lowest price — some as high as 60 cents, which he took 
o'^it of the water. That the defendant complained of the low 
^^oBtract he had made with plaintiff, and Temple told him that 
Temple and Pickard had made an arrangement with the plaintiff 
^^ this rate, and the defendant would have to carry it out. He said 
^ere was no other contract for carrying deals except what the 
defendant had made with the plaintiff. [The arrangement with 
Dowling^ under which the defendant would seem to have com- 
menced carrying for Temple and Pickard, was materially different, 
^i the subsequent arrangement for 60 cents per thousand made a 
8tiU further alteration.] Temple also stated that in the summer 
^^ defendant wanted more for carrying, and, on the defendant's 
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_ refusing to carry, he (Temple) was afraid and agreed to give 60 
Morrison ^^^^^ f^j. ^^^ remainder of the season. The defendant had then 
oalb. nearly finished carrying the deals Temple and Pickard had to be 
sawed at the plaintifFs mill. 

Mr. Pickard in his evidence said the defendant commenced to 
carry under the arrangement with the plaintiff; that there was no 
contract with the defendant other than the Morrison one. He 
also stated that, wlien he heard that Temple had agreed to pay 
more than was provided for by the Morrison agreement, he 
objected. 

It was contended on the trial (among other grounds) that there 
was a Rescission of the Morrison contract, and a substituted one 
with Temple and Pickard adopted. The learned Judge who tried 
the cause, failing to discover any evidence to support this view„^^ 
declined a motion for a nonsuit, or to leave this point to the jury-. ^ 
Verdict for plaintiff. 

A rule nisi for a new trial having been obtained at a previou^^ 
term, on — 

April 13. Fraser shewed cause. 

E, L, Wetmore, in support of the rule. 

Cur. Adv. VulL 

The Judges now delivered the following opinions : 
Wetmore, J. After stating the facts of the case continued :- 




On a careful examination of the evidence, I am unable to 
with the conclusion of the learned Judge. 

The contract, it is true, with Morrison was to carry deals fro 
his mill, but what deals and for whom was he to carry? 
under whose direction was he to be? Might it not reasonably 
contended that the defendant was to carry Morrison's deals, 
not Temple and Pickard's deals? That he was to carry t 
Morrison and not for Temple and Pickard, and to be und 
Morrison's direction, and not Temple and Pickard's? And hc^ 
mucli was he to be paid — the sum provided by the Morrison co 
tract, or that made with Dowling, and, it may be, subsequent- 
increased by the arrangement with Temple to 60 cents per tha 
and? Morrison evidently handed his contract over to 
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bJV^ T^ickard; and what control would he have over the defendant, ^^'^^' 
oT "^liat right would the defendant have to call on him for his mokktoii 
V^y lor freighting Temple and Pickard's deals after the defendant oaia 
^^ assented to the transferring of the contract to Temple and 
^ickard? It appears to me there was evidence for the jury, 
either that the defendant had co;ne under a contract with Temple 
*^d Pickard to carry for them, it may be, according to the same 
^^nii8 he had agreed to carry for Morrison, or under the agree- 
laent he had made with Bowling for Temple and Pickard. In either 
<»se, if the jury believed the defendant's contention, Morrison's 
daim had ceased. In my opinion there was evidence for the con- 
sideration of the jury, that Morrison, on the one hand, had agreed 
that Temple and Pickard should have the control of his contract 
with the defendant, and make the best they could of it, and that 
the defendant had determined to let Morrison go and work for 
Temple and Pickard. Had not Morrison, by entering into the con- 
tract with Temple and Pickard, really disabled himself from per- 
forming his contract, and the defendant, therefore, a right to 
rescind? See McAuley v. Oeddes,^ If the contract was to carry 
Morrison^s deals, it seems to me there was evidence that he had; 
*^d I think the question of whose deals the defendant was to carry 
should have been submitted to the jury, before it could be said there 
^^ no evidence of rescission of the contract. Suppose the defend- 
^t, after the assignment to Temple and Pickard, and after the ar- 
'^^gement with Bowling, having carried a cargo of Temple and 
"^ckard^s deals, had sued Morrison for the freight, say at the rate 
^* 50 cents as provided by the contract with the plaintiff, and he 
^d set up as defence that the defendant had abandoned the con- 
^ract with the plaintiff, so far as regarded any liability on his part 
7^^ freight, and shown just what was proved in this case, could 
^^ i^asonably be contended that there was no evidence to support 
^*^e defence? This is only the converse of the former proposition. 
'^hat claim could the defendant have had on the plaintiff for the 
^'^ight, after the arrangement with Bowling, at a higher rate of 
'height, or the still higher one with Temple? 

Or suppose, after such arrangement with Bowling, and the as- , 
®^giiinent of the plaintiff's contracts to Temple and Pickard, and 
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iwrg. the defendant's carrying under Temple and Pickard, down to the 
««*ow 26th of September, and getting an increased freight, up to 60 cents, 
gaue. i^ 8^^® cases, and in all cases, more than the plaintiff's contract 
provided for, except the conditional one of his being required to 
pay 2s. and Dd., (and there was no evidence of the contingency hav- 
ing arisen,) and failing to get a full load of Temple and Pickard'a 
deals on the 26th of September, when, as the defendant says, there 
were no more deals to carry of theirs, no logs at the mill, and the 
mill actually shut down, the defendant had brought an action 
against plaintiff, for a breach of the contract in not furnishing a 
full cargo ; and the same evidence was given for the plaintiff, that 
was given for the defendant in this cause, it seems to me there 
would be evidence for the jury that the contract had been rescinded, 
and one with Temple and Pickard substituted. This is also a con- 
verse of the position contended for on the trial. 

Again, there is no pretence by the plaintiff of any breach of 
contract by the defendant down to the 26th of September, and, 
supposing tlie plaintiff had all his original rights under the con- 
tract — that his contracting to saw by. the thousand, for Temple and 
Pickard, his not having any deals to carry when the defendant 
came up the first of the sea«)n, his not objecting to the defendant 
carrying deals down to the 26th of September, for them and 
under their directions, at an increased rate of freight, and, without 
objection, allowing tlie defendant to contract for the carrying of 
all Temple and Pickard's deals, that Morrison sawed for them by 
the thousand, wliich might have occupied the whole season, has 
in no wise impaired such original rights, had the plaintiff any 
right to require tlie defendant to carry deals for him, the sawing 
of which onlv commenced on the 2nd of October? It is not even 
stated when a load would be ready, which was not counterbalanced 
by the defendant's riglit, on finding there were no deals even to 
finish the load he was about taking on the 26th of September — 
no logs at the mill that he saw, and the mill actually shut down 
— ^the plaintiff himself says the mill remained shut down for ahmtt 
a week. He does not, however, state the cause — to determine the s 
contract between the plaintiff and himself, and leave to emplo; 
his boats in other ways. This is what he did, and his right to d 
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90 seems to me justified by Bradford v. ^Villiams^ in which case 
the plaintiffs, by charter party of date 26th May, 1871, agreed 
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Morrison 

V. 

with the defendant that the defendant's ship should sail to B. and galr. 
there load, and proceed to 11. or D., the ship was to load with G. 
or H. till the end of September, at the captain's option, but after 
September with H., and was to continue until March, 1872. In 
September the captain exercised his option in favor of loading 
vrith G., but the plaintiffs refused to load with G., whereupon the 
defendant declined further to perform the charter party. Held, 
that the breach of the charter party which the plaintiffs had com- 
Jnitted went to the rooU of the contract between the parties, and 
justified the defendant in refusal. If the defendant's evidence is 
t>elieved, and his statements unanswered, would he not be justified 
in -withdrawing his boats under the circumstances detailed? Regret- 
ting my inability to agree with the learned Judge as to there being 
evidence for the jury to support the defendant's contention, I 
think there should be a new trial. 

Weldon, J. The rule in this case was granted on the ground of 
misdirection of the learned Judge in not leaving to the jury the 
qu estion whether the contract made between the plaintiff and defen- 
ds. Tit had not been rescinded. 

It appeared by the evidence that tlic plaintiff had a steam mill 

bolcw Fredericton, where deals were manufactured for the St. 

Jolin market: that the defendant was owner of two woodboats, 

ca,i-rjing deals from the mill to St. John; that the plaintiff and 

de:fendant on the 24th March, 1863, made an agreement, of 

wlxich the following was entered in plaintiff's book: "arranged 

24rth March, 1863, with I?. Gale to employ liis two woodboats 

*^ Guiding Star" and "Blue Jacket" during the whole season at 

■*«- 6d. per thousand ; should I require to give otliers 2s. Od., then 

*^ pay the same to him. I also agree to give tlie same to his 

^''other'fl boat, the "Exeter." This was road to the defendant, 

*^eed to, and a few days after the defendant writes the plaintiff 

/*^ his brother would carry deals on tlie same terms with his boat. 

^^ plaintiff had agreed to saw logs for Carvill in St. John ; he 

^ transferred his contract to Temple & Piokard, and they had 

^L. R. 7 Bzeh. 269. 
^* 14 N. B. B. 



210 CASES IX THE SUPREME COURT. 



1872. 



Morrison 

17. 



agreed with Morrison to have their deals conveyed by the boats 
engaged by him. It also appeared that it was usual to engage 
GALE. boats for the whole season at an average rate of freight^ as freights 
were low in summer and higher in the autumn. Before the 
plaintiff had commenced sawing, the defendant came in one 
of his boats, the "Blue Jacket/' to Fredericton, having called 
at the mill. He saw Dowling, who informed him, Morrison 
was going to load for Temple & Pickard; the defendant told 
Dowling the arrangement he had made with Morrison; Dowling 
got him to take in part of a raft out of the water at Frederic- 
ton. The defendant did, proceeded to the mill, completed 
his cargo and continued to carry deals, sawed at the mill 
from Temple & Pickard's logs, until September, when he 
ceased to carry any more. The mill was shut down for a few 
days in September, and continued sawing until late in November. 
The plaintiff had to pay an increased price for carrying deals to 
St. John, and for want of woodboats, had to raft his deuls to St- 
John at great expense and loss, occasioned by the defendant not 
furnishing his woodboats as agreed. The defendant's counsel 
contended that the agreement was only to carry Morrison's own 
deals, and not deals of any other persons, and tliat the carr}'ing o^ 
Temple & Pickard's deals with Morrison's assent, was a rescission 
of the contract or agreement of March, 1863. The testimony o~ 
Temple was; "our logs sawed at Morrison's mill. I saw Gale 
he carried deals, from Morrison's mills, under the arrangemenj 
we had with Morrison. Gale complained of the price and loia 
contract he had made with Morrison. I told him we had mad- 
an arrangement with Morrison at this rate, and he would have t 
carry it out. I being apprehensive of his not continuing, promise 
him a few cents more per thousand. I told Gale of the arrange 
ment, and I am positive I made no new arrangement, I was afrai— 
he was not going to complete his arrangement and I think I sai— 
I would give 60 cents." Pickard says: "Gale came there Ifl 
carry under the arrangement made with Morrison. Morrison htm 
informed me of the arrangement, and I communicated this to MH 
Gale. In speaking to Gale about carrying deals, he said he h^ 
come to carrv deals from that mill: I told him there were thr * 
l>oats Morrison had made arrangemeiits for. He complained - 



MICHAELMAS TERM, XXXVI VICT. 211 



1872. 



MOBBIBON 
17. 



\\ve px-ice at 50 cents, I said if Morrison had to give others 55 
cftixts, then Morrison was to give him the same. Gale carried under 
that arrangement. I objected to giving him more when I heard oah. 
ot Mr. Temple doing so. No contract with Gale, we shipped under 
the contract. I objected to pay the 60 cents as spoken by Mr. 
Temple. I think he said for 55 cents — Gale told me he had made 
arrangements with Morrison and I could carry it out; I did not 



a new one. 



make 

Dowling states: "Wlien I spoke to Gale to take in the small 

^^ft from Predericton, I did not make any new arrangement, nor 

^as agent for Morrison, or Temple and Pickard. I got him to 

^^e in the raft, where he got the remainder of the logs I cannot 
say.*' 

Gale, the defendant, stated: "When the "Blue Jacket" came 
^P in the spring, the mill had not commenced sawing. I came up 
^ Predericton, and saw Dowling, who informed me tliat Morrison 
^^Mr sawing for Pickard and Temple, and he was doing business 
^^^ them. I told him I had made a bargain with Morrison; he 
^^I>lied Morrison had no deals. I asked him what freight he would 
^^"c; he said 55 cents. He said there is a piece of a raft here 
^hich I want you to take in. I asked if he would allow anything 
^^^ taking them out of the water. He said, "No, all alike.'^ One 
*y Morrison said, "You are making money by carrying deals.^' 
^^plied I was not, when Morrison said : "If Temple should give 
y^H ^1^ I will make you carry my deals according to my agree- 
^^nt"; and in answer to a question, he said, "I did not enquire 
^^ 3i4orrison if he had any to send by me." 

In directing the jury upon the meaning of the contract, I told 
^*ieui that it was to carry deals from the plaintiffs mill, and the 
P^^ixitiff was to supply deals for the whole season — that it did not 
^^^fine it to the deals of the plaintiff, if Morrison did not provide 
^^e necessary cargoes for the defendant's boats, he was liable for 
^^y delay in not providing cargo, and that if the defendant did not 
^^l^ply those boats he would be liable for any damage the plaintiff 
^^>ild sustain from his not doing so. The defendant's counsel 
^®«ced me to leave the following question to the jury: "Did the 
Plaintiff by his agreement with Temple and Pickard authorize them" 
^^ Xnake a new arrangement with the defendant, and that they 
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^^^' should employ Gale, instead of him, Morrison, and did Temple 
MomsoN j^jj^j i>iekard enter into bucIi new agreement with Gale, with the 

Oalb. assent of Morrison, and, if he did, there was a rescission or aban- 
donment of the contract with Morrison — a new contract was es- 
tahlished in which Morrison had no right, and the defendant is 
entitled to a vordi.'t/' This the learned Judge refused to do, 
there being no evidence in the cause to justify him doing so — 
that the contract had not been rescinded by the parties making it, 
or any offer by either party to do so. The defendant refusing to 
employ his boats carrying deals aft^r September was a breach of 3 

the contract, for which the plaintiff was entitled to recover the in- 

•creased rate he had to pay to remove his deals to St. John that .j#-j 
fall. 

I have not, during the argument of counsel, heard anything to «r> -0 
Biter the opinion I formed at the trial. There was no dispute as ^=s .^33 
to the language of the contract — ^both parties agreed to what was ^».^s 
in the written memorandum. Deals were carried under that ar- — rrx- 
rangement until September; he was paid for carrying the deals; ^ -«ss; 
no question arose about that. He would have a lien on any deals j^ F a\% 

he carried for his freight. If the plaintiff failed to furnish car rarjr- 

gpes, lie would bo liable to defendant therefor, and this madc^>lr»le 
mutual duties and obligations, and any rescission of the contractt' -i^.^u't 
must be by the agreement of the parties, or by acts equivalent^'-^nr-nt 
thereto. In this case the plaintiff made no change: on the con— .cixron- 
trary the defendant states Morrison said, wliile he was carn'ings ^inr^ng 
the deals of Temple and Pickard, whatever they might pay, h^rt he 
should carry his own deals under the arrangement. Temple an&-«:x'jind 
Pickard and Dowling all state they made no new agreements -cxr^nt. 
Gale, the defendant, does not state that any new arrangement wa^.^ -^s^as 
made. Was Morrison's using the logs of Temple and Pickard "Tr-^ard 
instead of Carvill's logs, which had been transferred to Temple anojcx'-iod 
Pickard, a rescission of the contract, or any evidence, upon whicr^^-Zch 
« jury could say there was a new agreement? How was the conr:m'^^D- 
tract rescinded ? Was it by the defendant coming up before thr^ ^Ae 
mill commenced sawing? or going away short of ten thou8an.^=v od 
in one of his boats? — the latter was explained as being to prevent: -^SDf 
the boat shifting in St. John to discharge that quantity. 

I am unable to discover any evidence, or the least scintilla » ot 
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evidence, which would justify a Judge in leaving such a question 
to the jury. For, unless there is some evidence upon which a 
jury can reasonably come to such a conclusion, I am still of the 
opinion I expressed at the trial, that the Judge ought not to leave 
the question to the jury. It would be asking them to find, not 
upon evidence, but upon their imagination, and I cannot see any 
reasonable evidence to support the defendant's contentions. Beed 
r. Hogkins^ and Avery v, Bowden^ are authorities upon this sub- 
ject; and there certainly was no evidence of the repudiation of 
the contract on either side. In regard to rescission of contracts. 
Lord Campbell, C. J., in Ileinekey v, Earle,^ says : "The contract 
could not be rescinded any more than entered into except with 
the usual consent of parties. Now I find no consent of parties/* 
This case went to the Exchequer, and was there affirmed. 
Williams, J., in delivering the judgment, remarks: "But a 
rescission of the contract must be by mutual assent," and Baron 
Martin in BupUff v, Pera,* lays down the same at Nisi Prius: 
"A rescission of an agreement requires an actual agreement to 
rescind," and Coleridge, J., in Franklin v. Miller,^ uses the follow- 
ing clear expression : "The rule that, in rescinding as in making 
a contract, both parties must concur." 

With the positive testimony of the several witnesses, and in iiie 
absence of any doubtful circumstance, or any refusal by Mor- 
rison to furnish cargo, or any request by the defendant of the 
plaiatiflf to furnish a cargo, how could I, with these plain rules of 
law, pursue a different course than in directing the Jury as I did, 
and refusing to leave such a question to them. The case of 
Bradford v. Williams in the Court of Exchequer was decided in 
May last, and reported in the July number of the Law Reports 
in the present year. That was a demurrer to a plea which, among 
other things, stated "that after the commencement and long be- 
fore the end of September the vessel was at Bullo ready to load 
according to the terms of the charter party, and the Captain had 
exercised his option by electing to load from Gallop & Co., of all 
which premises the plaintiff had notice, and although all things 
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- happened &c. necessary to entitle the vessel to be loaded in t 
.^ month of Sept. by the plaintiff from Gallop & Co. Yet the plai 

OALa. tiff was not ready and willing to cause the said vessel to be load 
from Gallop & Co. in the said month, or any subsequent tin 
from or with Gallop & Co. according to the terms of the agrc 
ment, but on the contrary absolutely refused so to do in violati< 
of the terms of the charter party, and gave notice to the defenda: 
thereof; wherefore, the defendant as he lawfully might, refuse 
further to perform the said charter party, which are the alleg( 
breach, &c." The Court sustained the plea as an answer to t 
action. In giving judgment, Martin, B., says: ^Tontracts a 
so various in these times that it is really impossible to argue fro 
the letter of the one to the letter of the other. All we can do 
to apply the spirit of the law to the particular case. * * 
The contract was for the continuous employment of the ship, ai 
the defendant, owing to the plaintiff's refusal to perform, what w 
in my judgment a material part of the bargain, was unable to ] 
on as he expected carrying his freight.*' 

Bramwell, B. : "The contract was for a continuous emplo 
ment from May, 1871, to March 1872. But in September, IST 
the plaintiff in effect said, ^e do not mean to go on loading yo 
the defendant, for a month'; then the defendant said, Hhen 
shall not go on under the charter party at all' ; and I think he hi 
a right to say so." 

PiGOT, B. : "There was no partial breach of the contract 
the plaintiff, but in my judgment it struck at the root of t 
contract." 

In the case now under consideration, where was there any i 
fusal on the part of Morrison, or any request of the defendant f 
a cargo? Evidence of any request or refusal by Morrison, 
anything amounting to this, is entirely wanting to bring it with 
the principles laid down by the learned Baron in the case tht 
referred to. 

My learned brothers Fisher and Wetmore being of a contra: 
opinion, the rule for a new trial will be made absolute. 
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FiSHEB, J. I concur in the view taken by my brother Wet- ____^5I?1_ 
HORE, and think the rule for a new trial should be made absolute, mobbison 

v. 
Qalb. 

Ritchie, C. J., and Allen, J., took no part, the former not 
having heard the argument, and the latter having been concerned 
in the case while at the bar. 

Rule absolute for a new irtal. 
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HANINGTON r. HARSHMAN et ah 

, 1873. 

Absconding debtor — After acquired property — Whether it vests m yg&niory 

trustees — 1 Rev. Stat, c. 125. 

» 

Property acquired subsequent to the issue of an absconding debtor's warrant 
under the 1 -Rev. 8UU. c, 126, does not vest in the trustees. 

Appeal from the decision of Weldon, J., sitting in equity, 
making perpetual an injunction granted at the instance of the 
plaintiff, a creditor of Thomas Simpson, restraining the defendants, 
who were trustees of Simpson under an absconding debtors' war- 
rant, from interfering with property acquired since the issuing of 
the warrant. It appeared that a second warrant had issued, but 
no trustees had been appointed at the time of filing the Bill, and 
the plaintiff claimed that, as a.creditor, he had a right to interpose 
and prevent the defendants from disposing of the after acquired 
property. 

Feb. 6. Dr. Parker and W. J. Oilbert, for the appellants, con- 
tended that, under a fair construction of the 1 Rev. Stat. c. 125, 
all the propertjr to which the debtor may become entitled at any 
time before the trustees are discharged vests in them. 

A. L. Palmer, Q. C, (with whom was D. L. Hanington), for 
respondent, contended that the warrant was against the debtor's 
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^- csUitc as it tlion was, and did not affect subsequently acquired 
»TON pn,p(.i.ty: Carh'ton v. Leujton} 

MAN. 



Cur. Adv. Vuli. 



The judtrincni of the Court (Ritchie, C. J., and Allen, 
AVi:mk)n and Fisher. ,1,1.) was now delivered by 

RiTCHiK, V. J. We think the appeal in this case must be dis- 
missed. 

Tlio simple question is whether property which has been ac- 
quired by a person some two years after proceedings have been 
taken against liini as an absconding or absent debtor, and Trustees 
appointed under the Rev. Stat. c. 125, vests in such Trustees? 
We liave no doubt tliat it does not. The warrant issued to the 
Sheriff can only attach property which the debtor owns at that 
time. Tlie notice (D) which is published in the Gazette clearly 
can only apply to pmperty of the debtor then in existence. The 
14tli section of the Act directs that "The estate of such debtor 
shall, from the time of such public notice in the Royal Oazeiie, 
ordered by the Judge, vest in the Trustees when appointed, and 
thov shall take the same into their hands, with all evidences re- 
latihg thereto, and sue for and recover the same in their own 
names, and after fourteen days notice of the time and place of 
sale, shall sell by public atdion all such rstute, and execute all 
conveyances necessary to ])erfect siich sales.'* 

Now, what property vests in the Trustees under this section? 
Surelv, only the property that was bound by the notice (D). The 
9th section of the Act, which makes void all sales or other acts 
of the debtor affecting ^fuch estate, after publication of the notice 
in the Gazcttp, shows that after-acquired property was not intended 
to vest in the Trustees. At the time the defendants were ap- 
pointed Trustees, Simpson had no right whatever to the properij 
which tlic defendants now claim : so far as he was concerned, th 
property did not exist: l>ccause it belonged to his father. If thi 
defendants' argument is correct, that all property which the debto 
may acquire any time before the Tnistees are discharged, vests r^ 
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-ttem, they might, by neglecting to apply for their discharge, 



1873. 



Hanimoton 



Tevent the debtor from ever acquiring any property, even though 
e debts which he owed at the time the absconding debtor's habshman. 

pToceedings were taken against him, had been fully paid and 

Bfl.ti8fied. 

There is nothing in any of the other objections. The bill was 
properly filed to restrain the defendants from selling the property. 
Ttey, at all events, have no right to object to the proceedings 
subsequently taken against Simpson. 

Appeal dismissed with costs. 



Ex parte KILBY, McLANE and others. 
Common Schools Act, 1871 — Inspector — Appointing Trustees, 

^^ Inspector of Schools is authorized on a proper requisition made under the 
^tth section of "The Common Schools Act, 1871." to appoint a new Trustee. 
^^tlier where a Trustee elected declines to accept the office ; or where, after 
acceptance of it, he declines to do his duty. 

This was an application for a certiorari to remove an assess- 
ment upon Riverside School District, in the County of Albert, made 
^iiider the 44th section of "The Common Schools Act, 1871''; 
^1^ the ground that the persons acting as Trustees were not legally 
appointed. 

The affidavit of Charles A. McLane stated that he,* and Edward 

Stevens and Abner R. McClellan, were elected Trustees of Schools 

^^r the District in January, 1872, and made declaration of office 

^^uired by the 36th section of the Act; that he was appointed 

Secretary to the Trustees; that he continued to discharge the 

duties of the office till about the 1st March last ; that he could not 

^S^ee with the other Trustees about the purchase of a site for a 

^hool house, and in refusing to call a meeting of the ratepayers 

^' the District to consider about providing two school houses; 

^^«t he had always been ready and willing to discharge the duties 

^* the office; that about the 6th March last, he applied to Stevens 

^^^ McClellan, the other Trustees, and to the Inspector of Schools, 

^^ their consent to his resigning the office of Trustee, but the 

^'isent was not given, and that since that time he had not met 
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1873. 



- the other Trustees, or been notified, or called upon, to attend an; 
^Kii^Y** meeting for the transaction of any business relating to the offic 
of Trustee. 

It appeared that a requisition, signed by ten rate-payers, date 
the 2nd March, 1872, was presented to the Inspector of Sehoolf 
stating tliat C. A. McLane had refused to serve as Trustee o 
Schools, and requesting him to appoint a Trustee to fill sue 
vacancy. In pursuance of this requisition, the Inspector, undc 
the authority given by the 36th Section of the Act, appointei 
Alfred Kilby a Trustee in the place of McLane. Kilby did no 
qualify, and refused to serve, and another requisition was mad 
to the Inspector, dated the 22nd March, upon which he appointe 
James Newcomb a Trustee in the place of Kilby; subsequently 
on the 28th March, Thomas McClellan was appointed in place c 
Abner McClellan. 

The question turned upon the appointment of Kilby : if th: 
was a good appointment, the subsequent appointments of Newcon 
and McClellan were not objected to. 

In shewing cause against the rule, the affidavits of Abner 
McClellan, John Moore and William James Anderson were pir 
duced. 

McClellan's affidavit stated that the Trustees (Stevens, McL^ 
and himself) had agreed to erect a school house; that they adop t 
a plan, and advertised for tenders, but that McLane differed fr^ 
the other two Trustees as to the site; that on the ^nd March^ 
(McClellan) and Stevens called on McLane to attend a meetu 
for the special purpose of opening the tenders and arranging th 
contract, when McLane positively refused to co-operate, or longe 
to serve in the capacity of Trustoo or Secretary. In a subsequ^l 
part of the affidavit he stated that McLane formally handed over 
to him the books and papers of the district, again stating his de- 
termination not to serve longer as Trustee or Secretary. 

Moore's affidavit stated, that he was present in McLane's flbop 
about the 2nd March last, when McClellan and Stevens came 
there and requested McLane to attend a meeting of the Trustees, 
for the purpose of opening the tenders for the school-house con- 
tract; that McClellan offered to McLane the papers containiBf 
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the tenders, but that he refused to receive them, stating that he ^^^^- 
had decided not to act any longer as Trustee, *^ ^^^^^ 

Anderson's affidavit stated, that in or about the 2nd March, he 
was present with McClellan, MoLane, and Camworth, the In- 
spector, and that Camworth urged McLane to continue to act as 
Trustee, but that he said he would not serve any longer. 

Oct. 23, 1872, King, A, G., shewed cause. 

C. W. Weldon was heard in support of the rule. 

Cur, Adv, Viilt, 

The judgment of the Court was now delivered by 
Ritchie, C. J. We think it is clearly shewn by the affidavits 
111 at on the 2nd March, McLane had absolutely refused to serve 
a.xiy longer as Trustee. His statement, that " on or about the 6th 
3ffarch" he applied to the other Trustees and to the Inspectors to 
consent to his resigning, and that since that time he had not been 
notified to attend any meeting of the Trustees, is quite consistent 
'^'ith the statements in McClellan and Moore's affidavits that he 
had positively refused to serve on the 2nd March. 

• 

When McLane refused to act, the Inspector was authorized by 
the 37th section of the Act to appoint Kilby. That section de- 
clares, that "where a district at the annual meeting fails to elect 
Trustees, or to fill any vacancy occurring in the Trusteeship, or, 
^hire a Trustee declines to act, a Trustee or Trustees shall be ap- 
pointed upon the written requisition of seven rate-payers in the 
^strict, by the Inspector, who, in case of a further neglect to act, 
shall have power to make further appointments.^' 

In this case, there was such a requisition as the Act requires; 
^^i admitting that that of itself would be no evidence of the re- 
''JBal of a Trustee to act, it is clear in this case that McLane had 
^t only refused to act, but it is also sworn, tliat he told the 
^pector that he would not act: we cannot see that any further 
^^idence of his refusal was necessary. 

It was contended that a Trustee who had accepted the office, 
^d afterwards refused to act, was liable to a penalty of twenty 
*>llar8, under the 35th section of the Act: but that such refusal 
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1873. 
Ex parte 

KILBY. 



(lid not authorize the Inspector to appoint another Trustee in 
place — that he could only do so, where a Trustee elect refuse 
qualify. 

We think, however, that under the clear and unambi^ 
language of the 37th section, "where a Trustee declines to act 
the Inspector has a right to make a new appointment, and tha 
makes no difference whether the Trustee has refused to make 
declaration of qualification, or whether he has accepted the of 
and acted for a time, and then refused to serve any longer, 
either case he ^^ declines to act)/' and the office is vacant. We < 
see no distinction between the words "refusing to act" in 
3oth section, and "declines to act" in the 37th section, — ^they i 

synonymous terms. 

Rule discharged. 



1873. 
February 



Ex parte CARVILL. 

Assessment — Common Schools Act\ — School purposes — Notifyx 

Council of amount required. 

By Act 22 Vic. c. 37, the Mayor, etc., of St. John, were authorized "on or be^ 
the 1st April in each year," to assess the City for certain purposes. By ** 
Common Schools Act, 1871," S. 58, the Board of Trustees was autborlsekj 
determine annually the amount required for the support and maintenance 
Schools, etc., in the District, and "previous to the order for assessment 
general City purposes," notify the Common Council of the amount reqi^ 
and the Council was to cause the same to be levied and coUected at the 
of levying and collecting other City taxes. 

Held, That the Act was imperative as to the time of notifying the Common 0< 
cil of the amount required for school purposes ; and therefore, where 
general City assessment was ordered on the 5th March, but the Boaz^ 
Trustees did not notify the Council of the amount required for Schools till 
26th April, an assessment made for the latter purpose was bad. 



This was an application for a certiorari to remove the 
ment on the City of St John on two grounds : 

Ist. That the general assessment was bad because the amou^ 
ordered to be assessed on the City for the General Public Hospifc- 
cxceeded the amount authorized by law. 

2nd. That, at the time the assessment for School purposes ir« 
ordered, the Common Council had no power to make such assM 
ment. 

As to the first objection ; it appeared by the affidavits that tb 
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^^varrant, issued under the Act 23 Vic. e. 61, relating to the_i?I?L_ 
Oeneral Public Hospital, ordered an assessment of £592 on the ^* ^^^^^ 
CJitr of St. John, being the City^s proportion of the sum of £800. 
This was for the purpose of paying tlie interest on the Debentures 
issued under the Act to raise money for the construction of the 
Hospital. 

The 9th section of the Act authorized an assessment upon the 
CTity and County of St. John, for the annual support of the Hos- 
pital, and also the sum of £420 for the annual interest on the De- 
t>entures (£7,000). By the Act 25 Vic. c. 42, reciting that the sum 
oi £7,000 was found insuflficient for the purpose of completing the 
Hospital, a further issue of debentures in a sum not exceeding 
if»J8,000, in addition to the £7,000 was authorized, and the Com- 
xnissioncrs were empowered to assess for the interest of that sum 
ixi the same manner as under the former Act, and instead of as- 
sessing for the sum of £420, they were authorized to assess for 
*S,760, or £690, for interest. 

As to the other point; the Act 22. Vict. c. 37, §1, directs, 
that "The Mayor, Aldermen and Commonality of the City of St. 
John, shall have power on or before the first day of April in each 
y^ar, to determine and direct what sum of money shall be raised 
^TkA levied in the City of St. John for the following purposes" : 

(The purposes are then stated). **The Common Scliools Act, 1871,^' 
Section 58, Sub-Section 9, directs that the Board of Trustee shall, 

^previous to the order for assessment for general City purposes,'* 
Notify the Council of the aggregate of the sums required for the 
^^pport &c. of schools; and by sub-section 10, tlie Board shall 
^^ ihe same time notify the Council of the amount required for 
^^mishing School buildings, &c. By sub-section 11^ the Council 
*^ authorized and required, on such notification, and request under 
®^^ of the Board of Trustees, to cause to be levied and collected, 

^t the time of levying and collecting the City taxes/' a sun* 
^^fiicient to yield the amount determined on by the Board, &c* 

The general assessment on the City of St. John was made on 

^Vic 5th March, 1872 ; and the notification by the Board of School 

-*^<Ti8tee8 that they required $60,000 for School purposes was not 

^^t to the Common Council till the 25th April, subsequent to 






224 CASES IX THE SUPREME COURT. 

^g73. which, they, the Council, ordered a separate assessment for the 
jr« parte amount. 

Cabvill. 

Oct. 10, 1872. A, L. Palmer, Q. C, and Dr. Barler shewed 
cause. 

Duff, Q. C, and C. W. Weldon, in support of the rule. 

Cur, Adv. VulL 

The judgment of the Court was now delivered by 

RiTciriE, C. J. As to the first objection, we are unable t 
discover under what authoritv the Commissioners have issued 
warrant for the Cit/s portion of £800, instead of £690; an 
therefore, on this ground the certiorari should issue, and if we arr 





in error, as to the amount authorized, it can be shewn on the returiEzzra 
As to the otlier point : — the general assessment on the City of Sai 
John was made on the 5th March, 1872; and the notification 
the Board of 8ch(X)l Trustees tliat they required $60,000 fc 
School purposes was not sent to the Common Council till the 25 
April, su!)sequent to which, tliey, the Council, ordered a separa 
assessment for tlie amount. 

This, we think, the Council had no power to do. 

It has been contended that the provisions of the Act, !?2 Yi 
c. 37, and of the Common Schools Act, are directory only; 
we think they are imperative. "Whatever the real Intention 
the Legislature was, we must judge of it from the words e 
ployed." In the case in which Lord Campbell used these wo 



Reg V. St, Leormrds} he said lie could not see why the enactment 
should l)e confined as he found it in the Statute. In the case 1>^- 
fore us, there seems no difficulty in discovering a most Bubstan±i«' 
reason for limiting the time within which the Common Counoil 
should have notice of the amount required to be assessed, because, 
in a City like St. John, it is obviously all important that the 
Common Council should have before them the amount to be a-S" 
sessed for Schools, before ordering the general assessment, i^ 
order that they may so regulate the amount of the general assess- 
ment, as not to levy more than ought fairly to be borne in o"»c 
year by the citizens; and without this information, it would x:^ol 

^14 Q. B. 343. 
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XX«sible properly to regulate the fiscal afTairs of the City : ^873. 
^^terraine on the expenditures desirable to he made, and the Ex parte 
t> VI rt hens to be imposed on the City durin>( the current year ;c^j^v 11,1,. 
a.i-icl no doubt some equally j^ood reason induced the Legislature 
t^^ require the general assessment to be made before the 1st 
A.pril, and to direct that the general assessment and thcvSchool 
a^^sessment should be levied and collected at the same time. 

In Hunt V. Hibhs^ it was decided that an (Overseer who neg- 
l^^^ted or refused to make out, sign and deliver the Burgess list 
^^^ the Town Clerk, on or before the 1st Se])tember in an_\' year, 
^^ required by the Municipal Cor])oration Acts, o and (> Wm. 4, 
C". Tfi, § 15, and 21 and 22 Vict. c. ."iO S 7, was liable to the 
Penalty imposed by the 4Sth vSection of the former Act. al- 
tViough he had made out, signed and delivered such list on 
before the 5th September — the provision as to time beinji^ im- 
:ive and not directory only. In this case, M.vrtix, B., 
's : *' First, it is said that the vStatute is directory only. I 
of opinion that it is not. It is of the utmost imj)ortance 
^^at all these things should be done at the times the Legisla- 
^^"•^re has directed. It saves disi)utes and exjx^nsive proceed- 
►S in courts of law. The only wa>' to i)revent that, is to re- 
hire the act to be done on the exact day which the Lesislature 
^s appointed." 

Channell, B., says : ** I am of opinion that the time sjXfci- 
*^^ is essential, and ought to be strictly regarded. It is urged 
y*iat the enactment is directory only ; but the very object of it 
^^f to fix the preci.se time." 

In this case we ought not to set at defiance the ])lain provi- 
^*ons of the Legislature. 

In McUtison V, Hartt/^ jKRVis, C. J., says : " We must in this 
^^se have recourse to what is called the golden rule of construc- 
^*oti^ as applied to acts of Parliament, vi/., to give the words 
^*^ed by the Legislature, their ])lain and natural meaning, un- 
*^ss it is manifest, from the general sco])e and intention of the 
. ^atute, injustice and absurdity- would result from so constru- 
**^g them." 

-A.fter the order for the general assessment is made by the 

1 5 H. & N. 123. 2 U C. B. 385. 

16 U N. B. R. 



226 CASES IN THE SUPREME COURT. 

^873. Common Council, and after the 1st April, no authority is given 
Ex parte ^^ them to make an independent School assessment, wholly 
C A R V I L I,, independent of the general assessment. 

The rule must be made absolute for a certiorari. 

RtUe abaoLvUe, 



1073^ Ex parte McLEOD. 

February. AssesgfnerU ^Nwirtsideni, 

A non-resident, carrying on business in a Parish, is liable to be 
sessed on bis pergonal estate under 1 Rev. Stat. c. 63, § 10-^ 




This was an application for a certiorari to remove an asse 
ment made against George McLeod, in the Parish of Richibuc 
Kent County, on his personal estate. The question in the ca 
and the Statutes bearing upon it, are fully set out in t 
judgment. 

Oct. 23, 1872. Kif%g^ A, G,, shewed cause. 

C W, Weldon in support of the rule. 

Cur, Adv. VulC^ 

The judgment of the Court was now delivered by 

Ritchie, CJ. The only question in this case is, whet 
the applicant, who resides in the City of St. John, and is taac 
there on personal property, is liable to be assessed in tlKie 
Parish of Richibucto on personal property, by reason of tiis 
doing business in such latter Parish. The affidavits shew tb-^t 
the applicant was assessed in St. John, on $30,000, and ifi 
Richibucto, on $3,000, personal estate. 

By the St. John Assessment Act, 22 Vic. c. 37, § 12, he was 
clearly liable to be assessed *'on all his personal property, where- 
ever the same may be. * * In the general assessment law, — 1 R-ev. 
Stat. c. 53, § 19, it is enacted that ''every person carrying on 
business in any Parish shall be deemed an inhabitant thereof;" 
and every inhabitant is liable to be assessed on his personal estate. 

a 

In Partuigton v. Attorney General^ Lord CAIRNS says? **AsI 
1 See 37 Vic. c. 12. • L. R. 4 BL L. 122. 



HILARY TERM, XXXVI. VICT. 227 

understand the principle of all fiscal legislation, it is this : if the 1873. 
person sought to be taxed, comes within the letter of the law, Ex parte 
he must be taxed, however great the hardship may appear to mcLeod 
the judicial mind to be. On the other hand, if the Crown, 
seeking to recover the tax, cannot bring the subject within the 
letter of the law, the subject is free, however apparently within 
the spirit of the law the case may otherwise appear to be. In 
other words, if there be admissible in any statute, what is 
called an equitable construction, certainly such a construction 
is not admissible in a taxing statute, where you can simply 
adhere to the words of the statute.*' 

Unless Mr. McLeod can repeal the o^rd Chapter of the Rev. 
Stat. § 19, we do not see how he is to escape assessment on his 
personal property in any Parish in which he may choose to do 
business. Residing in St. John, and doing business in Richi- 
bucto, he can no more escape taxation on his personal estate in 
the latter Parish, than a resident of Simonds, Portland, or any 
other Parish in the County of St. John, doing business in the 
City of St. John, can escape assessment in that City on his 
personal property ; because the words of the 2nd section of the 
31 Vic. c. 36, under which such assessments are made in St. 
John, are substantially the same — in effect, precisely the same — 
as Section 19 of the Revised Statutes before referred to. 

The rule for a certiorari will therefore be discharged. 

Rule discharged. 



, Ex parte McINERNEY AND OTHERS. jg73 

Aasessment — Separate statements — Mixed assessments, February, 

A warrant directing an assessmont for several purposes ; as, for 
the poor : for County contingencies ; and for Schools, may be suffi- 
cient — provided the amounts required for each object are separate- 
ly stated. But there must be separate assessments for each object, 
and if the whole are so blended together that this cannot be ascer- 
tained, the assessment is bad. 

Though the warrant of assessment direct the assessors to levy more 
than the amounts ordered by the Sessions, the assessment will not 
be illegal, provided it does not exceed the amount ordered to be as- 
sessed more than 10 per cent.— under the 1 Rev, Stat. c. 53, § 21. 

Kvng^ A, &., in last Michaelmas term, shewed cause against a 
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1873. riile 7iisi for a certiorari to remove the assessment on the Parish ^^ 

Fj^ mtrfe ^^ Richibucto, with a view to quashing the same. 

MclNERNKv C. IF. }Velden was heard in support of the rule. 

The objections taken to the assessment are stated in the ^>j 

judgment. 

Cur, Adv. VulL 

The judgment of the Court was now delivered by 

Ritchie, C. J. The objections to the assessment in this^» i jf: 
case were : 1st. That the assessment exceeded the SLmonnt^ Mrmii 
ordered by the Sessions ; 2nd. That the assessments for the^» m^c 
Poor, for County Contingencies, and for School purpases should^:> X Id 
have been by separate warrants ; and 8rd. That the warrant* jr-^nt 
should have been issued during the Sessions. 



As to the first objection — it appears that the several sums-«":«::3is 
ordered by the vSessions to be levied on the Parish of Rich-cdT-rh 
ibucto, were as follows : 

For the support of the Poor, ..$1115.00 

** County Contingencies, 328.83 

In aid of Schools, 1014.80 

$2458.73 

The two first items include a charge of 11^ per eerU.^ whiclT r^i^-ch 
is probably for the exi;)ense of assessing and collecting, as authJ i^th- 
orized by 1 Rev. Stat. c. 53 § 32, though it is not so stated. T\rK '^^ht 
last item includes the expenses of assessing and collecting, an^iK -ind 
allowance for probable loss, as authorized by the 12th sectioc^^ Jon 
of '' The Common Schools Act, 1871.'' 



These three sums amount to $2,458.78. The warrant of A— ^As- 
sessment ordered the Asseesors to levy $2515.60 on the Pari^ -ish 
of Richibucto — about $56 more than the aggregate of \W —Be 
amounts ordered by the sessions. It is contended that this e- :^^x- 
cess renders the assesvsment illegal ; but the 21st Section of '1 
Rev. Stat. c. 53, enacts, that *' every assessment made or to be 

made, shall be legal, if the aggregate amount thereof shall ir — Jot 
exceed the amount ordered to be assessed, more than ten u _- ^r 
cent." The warrant in this case is clearly within that 
therefore we think there is nothing in this objection. 
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As to the second objection, after a careful consideration of 1873. 
the Statute, we think there should have been separate assess- Ex parte 
ments for the Poor, the County Contingencies, and for Schools. mcInerney 
The form of the warrant of assessment, (A) 1 Rev. Stat. 149, 
seems evidently to contemplate that a separate warrant should 
"be issued for each subject. So, again, 1 Rev. Stat. c. oo, § 2, 
declares that, '* Whenever the Sessions order any assessment 
for any purpose, the Clerk of the Peace shall make out the 
^'arrant (A) under the Seal of the Sessions, and shall forth- 
Avith transmit the same to the assessors of the several Par- 
ishes,*' &c. 

We will not say that a warrant which directs the assessment 
of several sums of money for the support of the Poor, for 
County Contingencies, and for other purposes, would be bad, 
provided the several suras and objects are separately and dis- 
tinctly stated in the warrant, so that the assessors may know 
to whom the amounts are payable, and so direct the collector 
in the precept. We are informed that this is the practice in 
some counties. However this may be, we think the assess- 
xnent lists must be separate. 

The heading of the Form of Assessment (B), 1 Rev. Stat. 
150, is as follows : 

** Assessment of the Parish of in the County of 

in pursuance of a Warrant of the Sessions for the said County, 
to levy the sum of pounds, for . Dated," &c. 

This shews that the purix)se for which the assessment is 
3nade should be stated on the face of the list, and that it should 
l)e for one purpose only. Then again, by the 24th Section of 
Cap. o3, the Collector of Rates is directed to give to every i^r- 
son assessed, if required, a written statement of ''the several 
amounts " for which such person is assessed. 

The object of this seems to be to afford information to per- 
sons of the particular amounts for which they are assessed for 
each object : namely, for the support of the Poor ; for Comity 
Contingencies ; and for any other purpose for which the assess- 
ment may have been ordered, to enable them to question the 
assessment if they think proper. This cannot be done, if only 
one assessment is made for the aggregate of the several stuns 
ordered by the Sessions, as in the present case. 



230 CASES IN THE SUPREME COURT. ^0 

1873. There is nothing in the 12th Section of ''The Common ^<^ , 

Ec iMirt ^^^^^s Act, 1871," at variance with this view. By that Sec- 
w_T^.^.^^,„,,tion, the Clerk of the Peace is directed to add to the sum 
annually voted for general County purposes, a sum equal to 
thirty cents for everj- inhabitant of the County ; which sum is 
to be *' levied and collected as other County rates " — ^so that, 
whatever rights were given to the persons assessed, and what- 
ever duties were imposed upon the Collectors by the Revised 
Statutes before referred to, will equally extend and apply to 
this assessment under the School Act. 

There is a very good reason for requiring separate assess- 
ments ; as it may not infrequently happen that an assessment 
for one purix)se may be defective, and for another free from 
objection — the assessment ordered for the support of the Poor 
may be good, and that for the County contingencies defecti\'e, 
for want of the approval of the Grand Jury ; or vice ver§a. If 
the whole is included in one assessment, a defect in one portion 
of it, wmII destroy the whole. ^ 

We are aware that the construction we have put upon the 
Statute may lead to inconvenience, and will impose additional 
expense uix)n the Counties ; but we must administer the law as 
we find it. 

There is nothing in the third objection. 

The assessment was ordered by the Sessions in December, 
and the warrant was issued in February following. The Clerk 
of the Peace in issuing the warrant is only discharging^ a minis- 
terial duty, and carrying out the order of the Sessions. If he 
improperly delays the issuing of the warrant, he may be liable 
to the penalty under the second section of the Rev. Stat. c. 55 ; 
but it will not affect the warrant. 

For these reasons we think the rule for a eeriiorari must be 
made absolute. 

Bute ahiohUe for eerltoreiri. 

1 The Court decided subnequently in the PortUuid caae that onoi 
Asflessment LiHt was sufHcient, if there were Beparate columua f( 
ea^h object. 
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Ex parte GIIyBERT and another. I87a 

February, 

Common Schools Act 1871 — Trustees — DtUy — Inspector's authority — 

AffidavU — New matter — Filing affidavits — Leave — Quo 

warranto — Application for — Withholding facts. 

If a requsition is made to the Trustees of Schools by the majority of 
the rate payers of a District, to call a special meeting for a pur- 
pose autDorized by *' the Common Schools Act 1871, it is their 
duty to call the meeting under the 28th Section of the Act ; and if 
they refuse, the Inspector is authorized to appoint new Trustees 
under the 37th Section of the Act. 

Lieave will not be granted to file affidavits in anwer to '* new mat- 
ter" under the Act 10, Vic. c. 41, § 20, where the facts sought to be 
answered must have been withm the knowledge of the party at 
the time he made his affidavit, and should have been stated by 
bim at that time. 

^%l^here a party applying for a Qivo Warraivto improperly withheld 
material fticts, which ought to have been stated in his affidavit, 
the rule was discharged with costs. 

In last Michaelmas term, C. N, Skinner^ Q, C, obtained two 
r^tnles nisi for a quo warranto calling on the Revd. James Neales, 
r<Dseph H. Scott and Gilbert A. Williams to shew cause why 
tliey claimed to exercise the oflSce of Trustees of Schools in 
Oistrict, No. 3, in the Parish of Gagetown ; the other, for a 
^^trtiorari to bring up an assessment, for school purposes, made 
L3. j)on the said District under * 'The Common Schools Act, 1 871 . " 

Feb. 17, 1873. Morrison shewed cause. 

C, N. Skinner, Q. C, in support of the rules. 

The grounds on which the rules were obtained, the substance 
of the aflSdavits in answer, and the Sections of the Act bearing 
c^:«i the case, are fully stated in the judgment. 

Cur. Adv. Vult. 

The judgment of the Court was now delivered by 

Ritchie, C.J. Two rules nisi were granted, on the applica- 
tion of Humphrey T. Gilbert and Henry Beattie— one for a qw 
^^jorranto calling on the Revd. James Neales, Joseph H. Scott 
^-nd Gilbert A. Williams to shew cause why they claim to 
Exercise the oflSce of Trustees of Schools in District No. 3, in 
^lie Parish of Gagetown ; the other for a certiorari to bring up 
^.n assessment for School purposes made upon the said District, 
Vtnder ''The Common Schools Act, 1871.** 

Both these rules depend upon the same question ; namely, 
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IHTX whethcT Messrs. (iil!)ert and Beattie had declined to discharge ^^ 

Kr ntirfr ^'^"V ^^ ^^^^ clulies iniiK)so(l upoii them as Trustees, by the Coui- 
Gii B1KT "**^" Schools Act. It apixrars that they, and the Rev. James 

Xeales were elected Trustees of the district at the annual ** 

nieetinj( in January, I'^T-, and made the declaration of qualifi- 
cation : and their atVidavits, on which the rules were obtained, , 
state -that they have never re;sij2^ncd, declined, or refused to 
act as such Trustees, but have always l)een ready and willing 
to discharge the duties of the otTice. as they believe, according 
to the ])rovisions of the Act. 

The real question in dispute is, whether the Trustees of " 

Schools are bound to call si)ecial meetings of the rate-payers of 
the District. ui)ou receiving a recjui-sition for that purpose, as ■ 

proviiled by the J^th vSection of the School Act ; or whether -^ 

the callin*( of such meeting is discretionary with the ^ 

Trustees. That Section enacts as follows: — ** Special meet- _ 

in^s may be held, ( 1st) upon the call of the Trustees to ^-^ 

fill an occasional vacancy occurring in the Board of j 

Trustees, or for any necessary purpase other than that of j 

votinj^ money : and {2) uiH)n the requisition of a majority of j> 
the rate-payers of the District for the purpose of voting money, ^ 

or addint^ to any amount i)reviously voted for any purpose pre- ^ 
viou.sly authori/ed by this Act ; notice of which meetings, spe- 
cifvin*; the objects thereof, shall be given by the Trustees b}^ 
posting; notices of the time and place thereof, in two of the mos"^;^:^ * 
public places in the District, at least six days before the tint^^ 
of meeting." 

Amonj^: the duties of the Trustees, as defined in the 4oti^fe»^« 

vSection of the Act. is stated '* To call all meetings as provid^^^^ 
for by this Act." 

We have no doubt that, when a requisition is made to t^ Tie 
Trustees by a majority of the rate-payers of a District, tocaL J a 
meeting for one of the purjKJses authorized by the Act, it is 
their duty to call the meeting, and have no discretion in t. Tie 
matter. Though, in the beginning of the 2Sth Section, it is 
saiil that special meetings ytvii/ l>e held for certain purpas cr-s ; 
the latter part of the section declares that notice of such meet- 
ings >/mi// be gi\en by the Trustees : and the 44th Section <3c- i'-^cia 
Clares that " it >A'f//|)e the duty of the Trustees" to call aU I^v jj 
meetings, ^cc. leci 

It is a general rule of construction, that where a statute say sa 
thing may be done which is for the public benefit, it shall be c^^^ 



^'.1 
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d that it must be done ; the word may is held to be imper- 1873. 

: Dtcar, Stnt, 604. In MacdougaLl w, Paterson^^ where the Ex parte 
tion arose on the construction of the County Court Act, 13Qjj^Bgj^^ 
14 Vict. c. 61, which provided, that, in certain cases, the 
t, or a Judge at Chambers, may direct that the plaintiff 

recover costs. Jervis, C. J., said, * 'The word may is 
ly used to confer the authority ; and the authority muH 
xercised, if the circumstances are such as to call for its 
:ise." The word "may*' in the 3Sth section confers an 
ority on the Trustees to call a meeting, and when a requi- 

I of rate- payers, such as the Act provides, is made to them, 
miist exercise the authority given them. We are, there- 
of opinion that, when Messrs. Gilbert and Beattie refused 

II the meeting, (as we are satisfied by the affidavits used 
)posing the application, they did,) the Insj^ector was au- 
ized to appoint new Trustees under the 37th section of the 

We have already had occasion to consider the effect of 
in Kilhy'a case,^ and we adhere to what we said there. 

pplication was made to us for leave to answer the statements 
ained in the affidavits used in shewing cause, that Messrs. 
ert and Beattie had positively refused to call the meeting ; 
that a majority of the rate- payers in the District had ap- 
to them to call a meeting, — on the ground that these were 
matters, which, by leave of the Court, they had a right to 
^er, under the Act 19 Vic. c. 41 § 20. 

e think the applicants ought not to be allowed to produce 
ler affidavits. 

was their duty to state all the facts within their knowledge, 
ing to the matters, at the time they made their application ; 
if they chose to rest their case upon the general statement 
they **had never resigned, declined or refused to act as Trus- 
" without stating any of the circumstances which gave rise 
e appointment of the new Trustees, (which we cannot doubt 
must have been fully aware of at the time they made their 
ication, for nobody will suppose that the Inspector would 
: appointed new Trustees without some ground for it,) they 
\ now no right to a further opportunity of stating what they 



1 11 0. B. 755. « Ante. p. 219. 
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1873. ought to have stated in the first instance. Parties who with- 
Ex parte ^^^^ material facts, which ought to have been brought before 
Qjj^jjgj^^ the Court, are not entitled to anj^ favors. 

As the affidavit on which the rules were granted have been 
fully and clearly answered, both rules will be discharged ; and, 
as to the rule for a quo ivarranio, with costs. 

Bule for certiorari disc^iarged. 

Bute for quo toarranto discharged ttnth casts. 





lg^3 McNEIL V, MOORE et al. 

!L_ New trial — Jury receiving refreshnienta from defendant. 

The jury after viewing the land in dispute went to the house of on 
of the defendants and had refreshments : no explanation of th< 
chai-^e was given by the jurors or the officer in charge of theiu 
Held— per RiT('UiE, C. J., and Allen and Weldon, J. J„ That 
verdict for the dejfendants ought to be set aside; per FiSHB 
and Wetmore, J.J. That the plaintiff being aware of the fac 
bi^fore the trial, should have applied to the Judge to dischai'ge th< 
jury ; and that the objection was too late after verdict. 

In this case, which was an action of trespass quare dausur 
f regit ^ the jury, after viewing the land in dispute, went to th 
house of one of the defendants and had refreshments. Th- 
was stated in the affidavit on which the rule nisi for a new trie 
was obtained, and no explanation of the charge was given 
the jurors or the officer in charge of them, though the case w= 
allowed to stand over one term for that purpose. One of t 
defendants admitted that he gave the jury some biscuit a 
cheese, but denied that there was any attempt to influence the 

A, L. Palmer^ Q. C, and Tuck^ Q, C, shewed cause. 

S* B. Thomson^ Q. C, in support of the rule. 

Cur, Adv. Vtdi ^. 

The Judges now delivered the following opinions : — 

Allen, J. (Who remarked that the judgment he was aht^cDut 
to deliver was also the opinion of the Chief Justice, who y^^vus 
absent.) I think the verdict in this case should be set asL^e. 

It is of the utmost importance in the administration of jturtra 
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i conduct of the jurors should be free from even the sus- 1873. 
)f any undue influence ; and where a case of improper m c N k 1 1, 
aication with the jurors is made out, I think, as a gen- v. 
e, the verdict ought to be set aside without any inquiry Moore. 
r the evidence supports the verdict or not ; that we ought 
called upon to ascertain whether the jury were influenc- 
ot by the conduct of the party. The loss of his verdict 
lalty which the party ought to pay for his improper con- 
case is very distinguishable from Spence v. Trenknlm, ^ for 
le jury were taken to the plaintiff's house by the Deputy 

almost ex tiecessUate ; there was no separation of the jury, 
communication with the plaintiff respecting the suit ; the 

Sheriff continuing with them while they remained at 
ntiff's house. It was not the act of the plaintiff, taking 
ors to his house ; but the act of the Deputy Sheriff. 
•e have no aflSdavit of any of the jurors, or of the officer 
tended them, contradicting the statement in the plain- 
Bdavit, or giving any explanation of it ; and the first 
t of the defendant Wm. Moore was very unsatisfactory. 
true that the. plaintiff's affidavit has been contradicted in 
articulars ; but the substantial part of it — that some of 
ors dined, or obtained refreshment of some kind at the 
)f one of the defendants — is unanswered. 
,DON, J., concurred. 

MORE, J., observed that he did not see any reason to 
rom the decision of the Court in Sp^.nce v. Trenholm^ and 
t the rule should be discharged. 
:kr, J., was of the same opinion. 

Bule absolute for new trial. 



HERBERTSON v. CUNNINGHAM. 
Deed — Easement — Mill-pond — Soil, 

of a piece of land, "together with the mill privilege, saw- 
and erections beloDgmg to the same ; and also the pond or 
ge above the said mill/ conveys no right to the soil of the 
>ond, but only an easement to dam the water and overflow 
knd for the purposes of the mill below. 

pass q^iare clausum fregit tried before Wkldon, J. , at the 

1 1 Han. T7. 
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W3. Charlotte Circuit The locm in quo was the soil forme 
iiRRHKRTsoN covercd by a mill-pond. 

The plaintiff in this case claimed whatever property was c 

Cunningham. *^ r r j 

veyed by the Sheriff of Charlotte County to James Linton, . 
by deed dated 14th March, 1840, which describes the prope 
seized by the Sheriff as "all that certain piece or parcel of la 
situate in the Parish of St. Patrick, commencing at the west 
side of the road leading from St. Andrews to Bocabec Ridge 
called ; thence in a westerly direction along the south side of 
dam, crossing the said Richaid & Jacob Turner's mill strej 
sixteen rods ; thence southerly five rods ; thence easterly sixt 
rods ; thence northerly five rods to the place of beginnii 
Together with the mill privilege, saw mill, lath mill and ei 
tions belonging to the same ; andaho^ all tike pond arflowage al 
the said mi/i^ with the right of a footway or path on both side* 
the same, as far as the said Jacob Turner's land extends :'* a 
another piece of land commencing at the eastern comer of 1 
same, and extending up stream, five rods. The deed grants 
Linton, all the estate, right, title, &c. of Richard Turner a 
Jacob Turner, of, in, and to "the said piece or parcel of lai 
hereinbefore described " — hahendum — "the said pieces or pare 
of land, and all and singular other the premises hereby grant 
released and confirmed, or intended so to be, with each s 
every of its appurtenances," to the grantee, his heirs ; 
assigns for ever. 

On the 28th March, 1846, the Sheriff of Charlotte conveyer 
Wellington Cameron, certain property seized under an execi&l 
against Richard Turner and Jacob Turner. The deed reci 
that the Sheriff had seized {inter alia) all that certain lot or p 
eel of land, situate in the Parish of St. Patrick, known as lotiVi 
0, granted to Mark Turner, ' 'bounded South by lot No. 5, owne 
by Daniel Hanson and John Braddock, North by Eliphalet Hai 
son's land, Hast by the land of James Turner and John M 
Mullin, and West, by the East end of the grants to the late 
Clark and William Smith — containing 200 acres more or lea 
"with the exception of one half acre containing Richard i 
Jacob Turner's mill privilege, so called, with the pond 
flowage attached to it, which was conveyed to one James I 
ton, Jr., on the 14th day of March instant.'* 
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verdict was found for the plaintiff, with leave resented to 1^73. 
efendant to move to enter a nonsuit. Pursuant to such herbertson 
, Grimmer, in Hilary terra 1S72, obtained a rule nisi for a *'• 

- ^ • 1 • ^ !_• 1 CUNNINOUAM. 

ait, or for a new trial against which on — 

t. 10. Geo. D. Street shewed cause, citing Attorney General 
vpham ;^ Butke v. Niles.^ 

Immer^ in support of the rule, cited An(/. on Watercourses S§ 

44. 

Cur. Adv. VuU. 

e judgment of Court was now delivered by 

rcHiE, C. J. The defendant in this case has acquired 
ever property was conveyed to Wellington Cameron by the 
fF's deed of the 28th March, 1H4^>, and it appears to l3e ad- 
d that, unless the locus in quo was conveyed by the Sheriff 
Qton, it would be included in the bounds of Cameron's 
The question then is, whether the words ** Pojid or Flow- 
conveyed the land, or only an easement over it ? 

e word *' Pond," in one of its significations, means a col- 

m of water raised in a river or stream bv a dam for the 

>se of propelling mill wheels, and these artificial ponds are 

I mill ponds. In this sense the term " Pond " was un- 

ionably used in the Sheriff's deed ; and we think the land 

r the pond was not intended to be conve^^ed, but only an 

nent or right to dam the water, and overflow the land, b\' 

:ial means, as it then was, for the use of the mill below, — 

his is made, we think, quite apparent by the addition of 

rords *' Or flowage," shewing distinctly the sense in which 

erm '* Pond *' was used. 

Hu-e absolute for nonsuit. 



NILES V. BURKE. 1873. 



n Grant — Construction — Bounded by lak^, — Jf art/in — Bound- February, 
aries — Declarations by person in possession — Evidence — 
Surveyor — Reference to plan — Loss of field notes. 

mt of land bounding on a lake, conveys the land to tho ni.iigin 
jr, and not to the centre of the lake. 



I 1 Jur. N. S. 505. a 2 Han. 166 
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1878. Declarations respecting the boundaries of land by a person in 

session, and under whom the defendant claims, are evidei^ 

NiLES against him in an action in whi(!h boundaries of the same land 

t\ in dispute. 

Burke. A surveyor who had nuide a survey of land by direction of the 

eminent, may refer to a plan of it made by himself shortly af ^ 
the survey flk>d in the Crown Land office, and apon which surv?- 
a gnint of the land issued, for the purpose of enabling hin^ 
state the courses and distances which he ran, his field note» 
the survey having been lost. 

TrespsLSis quare clauaum f regit tried before Weldon, J., at tJ 
Westmoriand Circuit in January last. The defendant was t.1 
grantee of a lot of land described as bounding on Round Lake 
the plaintiff held under a subsequent grant of the soil of thi 
lake, and the principal question in the case was, whether the 
defendant's grant by its terms extended to the centre of the 
lake. Verdict for plaintiff. 

On a former day of this term, Landry moved for a nonsoit 
pursuant to leave reser\'ed, or for a new trial. He contended 
that the defendant's grant extended to the centre of the lake, 
and that, therefore, the Crown had no power to make the se- 
cond grant. Where one owns land bounding on a lake, he has 
a right to follow the water as it recedes as far as the centre. 
In support of the motion for a new trial, it was also contended 
that evidence of declarations, of a former proprietor, under 
whom the defendant claimed, respecting the boundaries of the 
lot in question were improperly admitted ; and also that a sur- 
veyor, who had made a survey of the land by direction of the 
Government, was improperly allowed to refer to a plan made 
by himself shortly after the survey, filed in the Crown \M^ 
office, and upon which survey a grant of the land issued, for 
the purpose of enabling him to state the courses and distances 
which he run, his field notes of the survey having been lost. 

(Ritchie, C. J., referred to Home v. Maekenssie,^) 

Cwr. Adv. Tuft. 

The judgment of the Court was now delivered by 

Ritchie, C J. We see no ground for interfering with the 
verdict in this case. The claim set up by the defendants,— D*^^*" 
ly that the grant under which they hold, extend to the centfcw 

I 6 CI, * F, 628, 
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lie lake — has already been \artually decided in case of Burke 1873. 



• Niles. 1 The Court held there, that the lots described in the NaES 

defendant's grant as bounded on Round Lake, extended to the v. 

X3iargin or edge of the Lake, and that the grant under which the Burke. 

X>resent plaintiflF claims, convey to him the soil of the lake. 

'TThat necessarily excluded any right of the grantees bounded 
on the lake, to extend to the centre of it, and agrees with the 
mile as laid down in Angell on Watercourses^ § 41, and Washburri 
on Rsal Property — and we know of no English authority to the 
crontrary — that, where land is conveyed bounding on a lake 
the grant extends only to the water's edge. 

Bule nisi refused. 

There is nothing in either of the objections to the admission 
of evidence. 



GRAHAM V. GILBERT. 1873. 

February, 



Money had and received — Action /or — Where money under distress is 

paid /or rent — Voluntary payment. 

Plaintiff held land as tenant of defendant under a lease, and by an 
agreement outside of the lease, he was to do some ditching on the 
land, which was to be allowed him as a payment on account of the 
rent. The ditching was done during the summer, and the defend- 
ant afterwards issued a distress warrant for half a yearns rent, due 
on the Ist May previously, which rent the plaintiff paid. 

Held. That the amount of the ditching was a matter entirely in the 
knowledge of the plaintiff, and as he h;id nut given the defendant 
any account of it before the distress issued, he had no means of 
crediting it on the I'ent ; and that, after submitting to the distress, 
the plaintiff could not maintain an action to recover back the value 
of the ditching. 

The plaintiff held land as tenant to the defendant under a 
lease, and by an agreement outside of the lease he was to do 
some ditching on the land, which was to be allowed him as pay- 
ment on account of the rent. The ditching was done during 
the summer, and the defendant afterwards issued a distress war- 
I'ant for a half year's rent, due on the 1st May previously, 
'Which rent the plaintiff paid. The plaintiff now sued to recov- 
er, as money had and received, the amount which should have 
^^^n allowed him for the ditching. 

1 2 Han. 166. 
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1873. At the trial a verdict was found for the plaintiff, and a ru 

"graham ^"^* ^^^^ afterwards obtained— pursuant to leave reserved — 
,.. -enter a nonsuit, the grounds on which the same was obtain 
G I L B K RT. being fully stated in the judgment. 

October 25, 1(S72. A. L. Palmer^ Q, C., shewed cause. 

S. R, Thomas, Q. C, in supix)rt of the rule. 

The following cases were cited : Marriot v. Hampton ;^ Gly 
t*. Thomos /2 Parker v. Exeter Railway Co. \^ Smith v, Sleap ;* Ii^^ 
S071 V. Cameron :^ Higgs v, Scott ;^ Gulliver v. Cosens,'^ 

Cur. Adv. Vidt^ 
The judgment of the Court was now delivered by 

RiTCHiK, C. J. This was an action brought to recovex" 
nuniber of items of account, all of which, however, appeared "•( 
have been covered under the terms of a lease under seal, e^^rmc 
not recoverable in this action, except one item for ditchixi ^, 
which b}' an agreement outside of the lease the plaintiff wa^ '•o 
do on the demised premises, and for which he was to recei "^^^ 
credit as a payment pro tanio on his rent. 

The plaintiff's contention is that some portion of this wo^^^ 
was done before the first May, and the amount of the work 
done should have been credited by the defendant on the 
falling due on that day ; but, instead thereof, he distrained f<^^ 
and recovered the whole amount of the rent, and the plaititi" 
now claims to recover as money had and received by the de- 
fendant, the amount which he alleges the defendant receiv^^ 
for the rent beyond what he was entitled to, had he duly cr^ 
dited the amount of the work done in ditching. 

The defendant's answer to this is, that the ditching was not ^^ 
done till after the first of May, that it was an entire contract, » *^ 
that, till the work was finished and an account of the amount 
value of the ditching done was rendered, he could not claim c 

1 2 Sm. L. C. 458. » 1 Kerr 542. 

2 11 Exch. 870. « 7 C. B. 03. 

3 6 Exch. 702. •» 1 C. B. 788. 

4 12 M. & W. 585. 
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'or it on account of the rent, as the defendant had no means of ___3^I?l. 

ficertaining the amount and value of the work, which was within graham 

±lie knowledge of the plaintiff alone, and therefore the defendant qilbibt. 

c?'Oii]d not make the deduction, and that the rent up to the first of 

JViay having been recovered by distress, the plaintiff cannot now 

x-ceover any portion of it back, as money liad and received to 

j>laintiff's use; and with this we agree. If the ditching in this 

c^ase was a payment, the plaintiff in this action should have replevied 

^3iiici pleaded no rent in arrears as to so much of the rent as the 

«^ itching done amounted to and paid. Having a knowledge of all 

tlie facts, he should not have neglected to avail himself of the 

Ti leans of defence open to him. In this view, the payment, 

tliough under a distress, was in the nature of a voluntary payment, 

«ind so not recoverable back. Thus it was held in Knibbs v. Hall^ 

that, when a party threatened with a distress for rent, pays money 

'^'hen he might legally have defended himself, it is not a payment 

by compulsion, and can neither be recovered back, nor set off 

Against another demand. So in London v. Hooper,^ an action will 

^ot lie to recover back money paid for the release of cattle damage 

feasant though the distress was wrongful. 

So, where, rent being in arrear, the landlord takes goods of 
^^e tenant as a distress, and claims more than the amount of such 
^iTears, and the tenant, in order to regain possession of the goods, 
pays the amount demanded, he cannot afterwards maintain an 
*c-tion to recover back the money so paid by him in excess of the 
amount really due: Glynn v. Thomas;^ French v, Phillips* 

Independent of all which, in this case the ditching was in pro- 
g^'ess on the first of May, and the quantity done and amount due at 
^hat time was not then ascertained, nor does it appear to liave been 
*^nc€. The amount was never adjusted between the parties, nor 
^as any account ever rendered or claim made by the j)laintiff for 
*he ditching up to the first of May. Tlie knowledge of what had 
^^n then done was solely with him; and, until some account or 
Information was furnished the defendant, it would have been quite 
^'npossible for him to have given the plaintiff any credit. Therc- 



* 1 B«p. 84. « 11 Exch. 870. 

"X Cowper 414. *2 Jur. N. S. 1169 Exch. 

16 14 N. B. R. 
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_J^I?L_ ^^^^y ^iicler all these circumstances, we think no case was made 
Craham out against the defendant, and the plaintiff should have been non- 

oiLBERT. suited. 

Rule absolute. 



HAXINGTON v. STEWART. 

1873. 

'J^i~~~ County Court — Right to stay proceedings — City Court — Inter- 
locutory order — Appeal, 

The County Courts and the City Court of SL John, being both Courts of limited 
Jurisdiction, and in suits for the recovery of certain debts, of concurrent Juris- 
diction : a Judge of the County Court has no power to stay the proceedings in 
a suit brought to recover a debt in that Court, on payment of the debt without 
costs, on the ground that the suit might have been brought in the City Court, 
where the costs are less than in the County Court. 

Quaere, Whether there is any appeal to the Supreme Court under the Act 30 
Vic. c. 10. from an interlocutory order of a Judge of a County Court : but an 
order absolutely to stay the proceedings in a suit, is a Anal decision, and may 
be appealed from. 

Ai)poal from a decision of the Judge of the King's Count ^i 
Court, ordering a stay of proceedings in this action, upon pajTnei 
of the deht without costs, on the ground that the suit might ha' 
been brou<:^ht in the Citv Court of Saint John. 

Febi-uarv 13, 1873. D, L, Ilaningt^n for the appellant. 

Wm, Joel', Q, C, for the respondent, relied on Stutton 

Bamcut} 

Cur, Adv. Vult 

Tlie judgment of the Court was now delivered by 

RiTcniTK, C. J. This was an appeal from the decision of 
County Court Judge for the County of King's. The action 
brouglit to recover $24. Defendant applied to Judge 
to have all proceedings stayed, and the cause settled on paynci^xif 
of tlie amount in dispute without costs, on the ground that tlie 
plaintiff might have brought his action in the City Court of St 
John, in which Court it is alleged the costs are less than in the 
County Court. The Judge made the order asked for, and so di^ 
posed of the suit. We are now asked to set aside this order, aXE^ 
enable the plaintiff to proceed in the Court below and recover ttn^ 
amount claimed by him, with the costs which the law gives tl^« 

18 Ezoh. 831. 
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successful party in that Court. Two objections have been urged: ^^^3. 
1st. That there is no appeal from the County Court to this haninotow 
Court in interlocutory orders or proceedings, but only from a stewart. 
final decision the final determination of a suit. If this were so, 
which we by no means affirm, the decision in this case was a final 
disposition of the cause. 

2nd. It was said that the County Coiirt Judge had a discre- 
tionary power to make the order he did; but we think the Judge 
had no discretion in the matter. The Court over winch he pre- 
sides being a Court of limited jurisdiction, he has no jurisdiction 
bej'ond what the Legislature has given, and we can discover no 
authority for taking from the plaintiff his costs because he had 
ciiogen to select tlie County Court in preference to the City Court. 
They are both Courts of limited jurisdiction, and, with respect to 
the subject matter of this suit, of concurrent jurisdiction ; and tlie 
party plaintiff had a perfect right to select whichever he chose; 
«iid we cannot see that the County Court had any more right to 
^t^y the proceedings on payment of tlie debt, without costs, than 
"^lie City Court would have had if the suit had been brought there 
instead of in the County Court. The mere fact of the costs being 
OTc or less in one than in the other of two Courts of limited, 
ncurrent jurisdiction, gives no authority to one or the other to 
deprive suitors of the costs the law has given them. A suitor may 
^^^'Ve very good reasons for selecting one Court in preference to the 
^ther, but of this neither Court has any right to enquire, because 
^tie law gives him his choice, and of this the Court has no authority 
^<=> deprive him. 

The case cited has no bearing on this point, because there is no 
*^^logy between that case and this. The case cited merely decided 
^hat the jurisdiction of the Superior Courts to stay proceedings in 
^^tions brought in those Courts for sums under 40s., when the 
*<^tion might have been brought in an inferior Court, was not 
^feen away by the 9 and 10 Vic. Chap. 95, or the 10 and 11 Vic. 
^hap. 71. (City of London small debts Act.) 

Appeal allowed with costs. 



1873. 
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WOOD I'. THE CARLETON BRANCH RAILWAY COMPA>; 

Railway Company — Authority to cut down the level of 8tree\ 

Plaintiff's acquiescence. 

The Act 33 Vict. c. 39 IncorporaUng the "Carleton Branch Railway Compax 
authorized them to locate and construct a railroad from deep water in Carle 
to the E. ft N. A. Railway, investing them with all the powers and privilc 
necessary for the purpose; among others, the right to purchase, take and b 
as much land as might be necessary for the location and construction of 
railway, provided that, in all cases they should pay for the land. etc. tal 
and used. The 12th section of the Act authorizes the Company to run th 
line of railway through and upon any of the streets, wharves, places or squar 
as also through all unleased lands belonging to the City of SL Johui. In mak! 
the railway, a contractor, under the Company, cut down a street in Carlet 
on which the plaintifT's house fronted, to a depth of about twelve feet, rendi 
ing the approach to his house difficult, and materially injuring the value of 
property. The plaintiff had been employed as a laborer by the contractor, 
worked on a part of the street so cut down. 

Held, 1st That the 12th section of the Act gave the Company no authoritj^ 
cut down or alter the level of the street. 

2nd. That the plaintiff, by having worked on the street, was not estopped f 
maintaining an action for the injury to his property, the work having B 
done by the defendants under a claim of right, and not in consequence of 
consent or authority given by the plaintiff. 

Action on the case. The defendants were incorporated by - 

of Assembly 33 Vic. Chap. 39 — and by Section 1, authorized 

locate and construct and finally complete, alter, and keep in rep>4 

a Railroad, &c., from deep water, at any point in Carleton, on ' 

western side of the harbor of St. John, over the most practiea 

route to the European and North American Railroad for extensi 

from St. John westward, at or near Fairville," &c., and by t 

same section the Company were "invested with all the powei 

privileges and immunities which are or may be necessary to cati 

into effect the purposes and object of this Act, and for this purpos 

shall have the right to purchase or take and hold so much of tb 

land and other real estate of private persons or corporations, ^ 

may be necessary for tlie location, construction and convenie^ 

operation of said Railroad, and Stations connected therewith- 

Then follows authority to take materials, &c., with, however, 

proviso that the lands taken shall not exceed a certain width: ar»- 

a further provision, "That in all cases the said Corporation ehi^- 

pay for said lands, estates and materials, so taken and used, suc^ 

price as they and the owner or respective owners may mutual^ 

agree upon;" and in case the parties shall not otherwise agre— ' 

the damages to be paid by the Company are to be ascertained ^ 
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Wood 

V. 



provided by 27 Vic. Chap. 57 ; and it is declared that the lands _ 

taken shall be held as lands taken and appropriated for highways ; 

all applications for damages to be made within two years from the carlbtoh 

time of taking the land, and not after. By the 12 Section it is ®"^^" 

enacted that the Company shall have power "to run their line of 

Railway through and upon any of the streets, wharves, places or 

squares, as also through all unleased lands belonging to the City of 

St. John/* also to take and hold for the purpose of their Railway, 

a portion of the Mill Pond belonging to the City of St. John 

(therein described) ; also the right to extend their line to deep 

water at Harbor line, &c., provided that the Company shall pay to 

the City Corporation, to go to the credit of the Westside Common 

Land Fund, the cost of any wharf or erection on a certain part of 

the therein described land. 

In making their road, the defendants cut down or lowered the 
levels of Ludlow and Germain Streets in Carleton, in the City of 
St John, for the purpose of enabling them to run their road . 
through Germain Street, tlie two streets crossing each other at 
right angles the one to the other; and the plaintiff owned a lot of 
land on the corner of Germain and Ludlow Streets, on which his 
dwelling house was erected. 

The excavation through Gennain Street was some 14 or 15 feot 
from the house, and sufficiently deep to leave a ridge in front of 
the liouse, preventing access thereto and materially depreciating 
the value of the property, and the present action was brouglit to 
recover damages therefor. At tlie trial the jury estimated this 
damage at $350, and found a verdict for plaintiff for this amount. 

In Trinity term, 1872, Dr. Barher, on behalf of the defendants, 
obtained a rule nisi for entering a nonsuit, pursuant to leave 
reserved, on two grounds— 1st. That the defendants in making 
the excavation in front of the plaintiff's house did not exceed the 
authority given them by the Legislature, and the cutting being 
necessary, and they having been guilty of no malice or negligence 
in their operations, the plaintiff cannot recover, even though he 
may have sustained an injury, as the Statute has given him no 
compensation or remedy. 2nd. That the plaintiff assisted in 
making the cutting and doing the work which caused the injury 
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complained of; and therefore he cannot maintain this action. 
^^^ Dunn V. Birmingham Canal Co.;^ 1 Bedf, Railways 294; Regina v. 
carleton Eastern Counties Railway Co.;^ Hammersmith Railway Co, t\ 
Brand ;^ Vaughan v. Taff Vale Railway Co.;*" Rex v. Pease^ BouU 
ton V, Crowtherf Cast Plate Co. v. Meredith;'^ Regina v. Yestry 
of St, Lid'p.A.^ were cited. 

October 25. Duff, Q. C, shewed cause, citing Parker v. Oreat 
Western Railway Co.;^ Priestly v. Foulds^^ 

Dr. Barker, in support of the rule. 

Cur. Adv. VuJt. 

* The judgment of the Court (Ritchie, C. J. and Allen, 
Welih)n and Fisher, J J.) was now delivered by 

Allex, J. Two points were made by the defendants in this case 
which we are called on to determine; 1st. The defendants in 
making the excavation in front of the plaintiffs house did not 
exceed the authority given them by the Legislature, and the cutt- 
ing being necessary, and they having been guilty of no malice or 
negligence in the operations, the plaintiff cannot recover, even 
though he may have sustained an injury, as the Statute has given 
him no compensation or remedy. 2nd. They contend that the 
plaintiff assisted in making the cutting and doing the work which 
caused the injury complained of, and therefore he cannot maintaii 
this action. 

If power was given to the Company to alter and lower thi 
street and they acted strictly within the power, and exercised ^ 
with discretion and in a reasonable manner for the accomplishmei 
of the objects for which the privilege was granted, using reaso ^ 
able care that no unnecessary injury or damage should be dorrrme. 
then, though the plaintiff's property may have been injuriou^^J^ 
affected, he has no remedy against the Company, as no compen^^sa- 
tion is provided therefor by the Act. No Court can treat tL-^»at 
as a wrong which the Legislature has authorized, and the persa-on 
sustaining a loss by the doing of that act is without remedy, in ^iH 

»L. R. 7 Q. B. 258, 2C0. • 2 B. & C. 706. 

•2 Q. B. 347. M T. R. 794. 

«L. R. 4 E. & If. App. 171. • L. R. 6 Q. B. 572. 

« 6 H. A N. 684. • 7 M. A Or. 288. 

• 4 B. 6 Ad. 30. »" 2 M. A Gr. 194. 
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cases where the Legislature has not thought proper to provide for — "^^ 

compensation, as vms said in Dunn v. Birmingha\,\ Canal Co.,^ ^^'^3- 
'The cases upon this point are numerous, and the law is thoroughly carleton 

^ttled " BRANCH 

.^LWeU. RAILWAY CO. 

There is no doubt in this case that the plaintiff's property has 
been injured and depreciated in value by lowering the level of the 
street so as to impede access to the premises, as in The Queen v. 
V^j9trij of St. Lukes.^ 

How then is an Act such as this to be construed? In 7 M. & 
Ct- 253, it was held that Railway Acts are to be construed strictly 
ag^ainst the parties obtaining them, but liberally in favour of the 
public; and, in Scales v. Pickering,^ that ambiguous words in an 
Act of incorporation of a Public Company are to be construed 
against the Company and in favour of private property. In Priestly 
p. fovlds,^ CoLTMAN, J., says : "This is an enactment (an Act 
^wthorizing the making of a navigable canal) for the benefit of a 
particular class of persons, and ought to be construed so avS to 
PJ'otect the public against inconvenience. The words of the Act 
^"Ust be considered as tlie language of the Company, which ought 
^^ be construed fortius contra proferentem/' 

In Lamb v. North London Railway Co,,^ Sir C. J. Selwyn, L. 

^-> says: "In cases like that now before the Court (construction 

^^ a Railway Act) the burthen lies on those who seek to take the 

Property of others against their will, to show that a compulsory 

-'^'^'er, enabling them so to do, has been conferred upon them by 

^rhament: such powers are not to be created or extended by 

,^^\ibtful implication, but, as observed by Lord Cottenham in 

_7^c66 V, Manchester and Leeds Railway Co,,^ it is the duty of the 

^^urt to keep these Corporations, which possess such extraordinary 

-^^^^Xvers, strictly within the limits of those powers." 

Reading this Act by the light of those cases, we think the right 
^'^^ferred on this Company by the Act to pass "through and upon 
^ streets, &c.," must be strictly construed, and gave the Com- 
uy no right to su]>stantially alter, raise, or lower any streets, 
., so as to destroy the access to property facing on the streets, 

»L. R. 7 Q. r. 2M. *2 M. Ai G. 104. 

»L. R. 6 Q. n. r.73. ^L. R. 4 Ch. Ap. 526 

»4 B!ng. 448. « 4 M. & Cr. 120. 
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^^'^^' through which the Railway should pass : that there is nothing in 
Wood ^^le words, "Through and upon any of the streets/* which conveys 
carlkton any permission to alter the streets by filling them up or cutting 
them down; but, on the contrary, both words appear to us to 
indicate the contrary. 

The first, "Through," is only applicable to the subject matter as 
denoting a passage, as passing through a gate, avenue, or street ; and 
the latter "Upon," in its primary signification, meaning resting or 
being on the top or surface, and is equivalent to ''on, above, 
over," and therefore conveys simply the permission that the Com- 
pany may go through, that is, on the surface of any of the streets. 
Would it not he a forced construction or interpretation of those 
words, to hold them equivalent to the words, "Alter, raise, or 
lower any street, &c., for their convenience," which were used in 
2 Q. B. 347, and that they gave permission to this Company to 
select what streets they pleased, and deal with them as best 
suited their purposes, regardless of the convenience or rights of the 
public generally, on the one hand, or of property owners on the 
other; and that, t<x), without any control by the officers of the 
public, or any right to receive compensation for substantial, and, 
it may be, ruinous injuries caused to individuals. Before a private 
Company can legally justify the exercise of such extraordinary 
powers, we think they must show they had the right by language 
too clear and unequivocal to admit of a doubt. So far from tliis 
being the case, we think the T^egislature intended to give no more, 
other or greater right to this Company than the right to utilize 
the streets, &c., for the purposes of their railway when they could 
dcy 120 by laying their rails througli and upon the surface of any 
such streottsi, &c. We can discover no authoritv beyond this to 
interfere with cither public or private rights; and, therefore, in 
cutting down the street as they did past the plaintiff's property, 
they exceeded their authority, and rendered themselves liable to 
the plaintifl' for the damage occasioned thereby. If this is so, we 
have, then, to consider whether the plaintiff assented to, or assisted 
in tlie act of cutting down tlie street in such a way as to estop 
him from complaining of. or recovering damage for the injury 
done. There can be no doubt, as was said bv Lord CocKBrRx in 
Dunn V. The Binninghnm Canal Company, that ^^no action at law 
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be maintained for an injury which has been brought about by 1873. 
t\ie wilful and intentional act of the party complaining, or its wood 
proximate and immediate cause, such act having been done by him c^rlrton 
witli his eyes open, in other words, with a knowledge that the branch 
ia j xiry would be the probable consequence of the act so done by ^^^'^^^ ^^• 
him." 

In this ease, the defendants contracted for the doing of this 
irox-k, a sub-contractor actually did it, and the plaintiff worked 
ur^cler him as a common laborer, and no doubt may have, and under 
thi^ e\idence, probably did some work on the street immediately in 
front of his own property ; but his consent that the street should 
b^ cut down was neither sought for, nor given, because the 
defendants claimed then, as now, that they had legal authority for 
^liat was being done. The defendants were in no way influenced 
ici their conduct by the act of the plaintiff, nor did they in any 
^'^y ^)rofess to lie governed by any consent express or implied; 
^^<^1 i/ there was an acquipscen<?e in this case, it was clearly on tlie 
^^pposition that, in cutting down the street, the defendants were 
noting under legal authority; but which, as we have seen, did not 
^^'^t, and, therefore, it would be most unreasonable to deprive 
^'^^ plaintiff of his remedy. 

Mr. Ililliard, in his work on Torts, Vol. 1, page 102, says: "So 

^ne acquiescence in a trespass, of one who has been deceived by a 

P''*-^tenfe of legal authority, is not such consent as to affect his 

"^niedy at law;" and on page 101: "But a plaintiff will not be 

*^Kl estopped except by clear and unequivocal acts of adherence or 

J*^*lxiiescence, and to which the defendant was party or privy." 

'«ere is nothing to shew in this case that the defendants ever 

*^^Ov till the trial that the plaintiff had ever worked on the street. 

In Howard r. Hudson,^ "There is no estoppel unless it appears, 

^^rmatively, that it was intended that the party for, or to whom it 

^^s made, should act on the faith of it, and that he actually did 

^^ iict." 

In lleane v. nmjvrs;^ Bavlky, J., says: "There is no doubt 
*y*t that the express admissions of a party to the suit, or admis- 
^^ns implied from his conduct are evidence, and strong evi- 

>2 El. A Bl. 1. >9 B. A C. 586^ 



1873. 



250 CASES IX THE SUPREME COURT. 

- dence, against him ; but we think he is at liberty to prove that 

^ ^ such admissions were mistaken or were untrue, and is not estopped 

carleton or concluded by them, unless another person has been induced by 

raHway^o ^^^^^^ ^^ *^^^6^' ^^^^ condition. In such a case a party is estopped 

from disputing the truth with respect to that person and that 

transaction." 

In Newton v. Liddiard^ Lord Dexman says: "The general 
doctrine laid down in Heane v. Rogers, that a party is at liberty 
to prove that his admissions were mistaken or untrue, and is not 
estopped l)y them, unless another person has been induced by them 
to alter his condition, is applicable to mistakes in respect of legal 
liability as well as in respect to facts.'' 

How different is this case from Liggins v, Inge,^ where plaintiff's 
father by oral license permitted the defendant to lower the bank 
of a River, and make a weir above plaintiff's mill, whereby lesa 
water thereupon flowed to plaintiff's mill, in which it was held, 
plaintiff could not sue defendant for continuing the same. In that 
case, Tjxdal, C. J., says: "We think after he has once clearly 
signified such relinquishment, whether by words or acts, and 
suffered other persons to act upon the faith of such relinquishment, 
and to incur expense in doing the very act to which his consent 
was given, it is too late then to retract such consent, or to throw 
on those other persons the burthen of restoring matters to their 
former state and condition." 

Tliis case is almost precisely the same as Smith v, Crandall* 
where it was held that "A., the owner of land through which a 
river flows, is entitled to recover damages in an action on the case 
from B., the owner of the land adjoining, situate lower down the 
stream, for obstructing the natural course of the river by mill- 
dam witliin tlie land of B., which causes the water to overflow A.'s 
land ; and that the circumstance of A.'s being present while the 
work was going on, and himself assisting as a laborer in the employ 
of B., is not conclusive evidence of a license so as to estop 
A. from maintaining such action; but is for the consideration of 
the jury, in connection with the other circumstances of the case, 



M2 Q. D. 927. •! Kerr. 1. 

»7 BIng. 682. 
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particularly such as tend to show that A. could have not been ^^73. 

aware of the effect of the dam/' wood 

We think the mere fact of the plaintiff having as a laborer carleton 
worked on the- street while it was being cut down, and possibly o,i?tffJ^.. 
beiOTe his own property, under a sub-contractor, was not such a 
consent or acquiescence in the acts of the defendants, or such a 
relinquishment of his own rights to recompense ; that there was no 
evidence that the defendants did the act under any such pretence ; 
nor vas there the slightest evidence of any intention on the plain- 
tiflPs part to confer any right on the defendants, or that the defend- 
*J^ts acted on the faith of any such acquiegcenee and sanctioning; 
Dor was there anything in the evidence to warrant the conclusion 
that the plaintiff, by words or by his conduct, intimated that he 
consented to the act being done, and would offer no opposition to 
Jt, and thereby induced tlie defendants to do that from which they 
otherwise might have abstained ; if there was any sanction by the 
plaintiff, we think he was deceived by a pretence of legal authority 
OQ the part of the defendants. 

Rule discharged. 



Ex parte MA HER asd others. 

^^^s^ment — Party objecting to — Onus of proof — Affnessment for p^j^l^\. 
interest on debenUurrs "to be u(sued" — Legality of.- 

A To. 



^ Council, authorised by law to assess for interest payable on debentures 
f ^^'^ed" by the Board of School TnMtees, has no power to make an assessment 
^ ^ interest on debentures "to be issued." 

''^^^ objecting to an assessment is bound to show prima facie that it is wrong. 



^ ^ rule nisi having been obtained on the application of Henry 
r, *^^r and others for a certiorari to remove the assessment on the 
"^^^ of Portland— 



r* -^i^9f ^' G'f Fraser, and Dr, Barker shewed cause in last 
^Viaelmas term. 

^uff, Q, C, and C. W. Weldon were heard in support of the 
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_ 3®!?* As the objections taken to the assessment, on which the judg- 

Bx parte ^^^^ jg based, are there stated, it is unnecessary to refer to them 

Mattks. 

here. 

Cur. Adv, Vult. 

The judgment of the Court was now delivered by 

Ritchie, C. J. A number of objections were taken to the 
general assessment of the Town of Portland, which we think were 
answered by the affidavits produced on shewing cause. As to the 
assessment for the Public Hospital under the Act 23 Vic. c. 61, 
we quite agree with Mr. Weldon that the materials before the 
Court are not sufficient to enable us to form any oninion whether 
the amount assessed is right or wrong; and it is the duty of a 
party objecting to an assessment to shew prima facie that it i^ 
wrong. Tlie objections to the general assessment therefore fail. 

There is one objection to the School assessment which, as at 
present advised, appears to be fatal. 

In the estimate of the amount of $17,000 required for the 
maintenance. &c., of schools sent in by the Board of Tnistees to 
the Town Council on the 22nd April last, is included several 
sums for interest on Debentures 'Uo he ijfstied'' for repairs, and 
for land and buildings. 

By the 58th Sect, of *The Common Schoids Act, 1871,'' sub- 
sections 5 and 6, the Board of Trustees is authorized to borrow 
money for the purchase of lands, and for the erection and repair of 
build insrs. Bv sub-section 7, to enable the Board to borrow Tnonev, 
it mav issue Debentures in such form, and for such sums as raav 
()e dociderl on, redeemable in twenty-five years, with interest pay- 
able half-yearly. 

By sub-soction 0, the Board of Trustees is directed to notify the 
Council of the sums required for the yearly support of the Schools, 
including "the interest payable on Debentures issued hv the 
Board." 

Until the Del>entures are issued and a debt created, how can 
an assessment be made for interest? We are asked to read the 
word "issued," as if the Legislature had said "/o he issued/' 
But what right have we to depart from the plain language of the 
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Act, and give a construction to the words used, entirely at variance is^s. ^ 
with their natural meaning, and also, as we think, opposed to ^' p***"'** 
common sense, for it cannot be supposed that the Legislature ever 
intended to vest a power in the Trustees to ask an assessment 
to raise interest on Debentures in prospectu, and which, perhaps, 
might never be iss'ied. When the Trustees have borrowed money 
under the authority given in the Act, and contracted a debt, then, 
and then only, can they ask for an assessment to pay the interest. 
If. from any cause, the debentures should never be issued, what 
is to become of the money which has been assessed and levied to 
pay the interest upon them? The Trustees may have fully 
intended to issue the debentures when they sent in the requisition, 
but the Act gives no authority to assess for interest in such a case. 
The power given by the Act must be strictly followed, and no 
fax can be levied for any purpose not authorized by the Legisla- 
ture. 

In Richter v. Hughes,^ Trustees were authorized to borrow a 
^nm of money on interest, and to assess to pay the interest, and 
oertain salaries mentioned: they borrowed a larger sum than the 
ct allowed, and it was held that a rate made to pay the interest 
the wljole sum borrowed, was bad. The language of Holroyd, 
•T.^ in that case is very applicable here. He says: "The money 
be raised was to be applied to the payment of money already 
dually borrowed, or then actually due, and, therefore, could not 
^>^ for payment of salaries afterwards to become due, and not due 
^-t: the time of making the rate." So here, the money to be raised 
'^^'^"ms to be applied to the payment of the interest of money actually 
t^cDrrowed, or to debentures actually issued. 

We think there is nothing in the objection that the Town 

^^•ouncil did not sanction the issue of Debentures to the amount of 

^17,000. They sanctioned it most effectually when they ordered 

assessment for it. 

Rule absolute for certiorari. 



>2 B. A O. 490. 
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„ ?!"• Doe DEM. DONOHUE et ah v. McGARRIGLE and wife. 

' Deed — Description — Rejection of part — Construction. 

D. conveyed to his daughter a piece of land in Saint John, described as a 
on the corner of Saint James and Sidney streets, now in the occupation of P. 
and wife, (the defendants) subject to any charge or mortgage now against 
same. At the time of malcing this conveyance D. owned parts of two lots I 

1085 and 1080 adjoining each other, and purchased at different times. 

1086 was situated on the corner of Saint James and Sidney streets, and 
occupied by the grantor's daughter and her husband P. M., and was also « 
Ject to a mortgage given by the grantor. No. 1085 was situated altogether 
Saint James street and was occupied by tenants of D.» who received the re 
his daughter having only the use of a wood shed and outhouse thereon 
common with the other tenants. 

Held, per Ritchie, C. J., and Allen and Wetmore, J. J., that no part of 

description in the deed could be rejected ; that the lot No. 1086 exactly fl 
and corresponded with the description in the deed, and, therefore, that lot < 
passed by the deed. 

Per Wbldon and Fisher, J.J. That the words of the deed coupled with tho .* 

rounding circumstances, shewed an intention to convey both lots to 
defendant. 

Ejectniont brought to recover an undivided interest in • 
Western half of lot 1085 in the City of St. John. At the ti 
before Fisher, J., at the St. John Circuit in August, 1871 
verdict was entered for the defendants by consent, leave bei 
reserved to the lessors of the plaintiff to move to enter a verdict 
an undivided two-fifths part of the land in dispute. The matei 
facts in the case, as well as the contention of the parties, are fi: 
stated in the judgment delivered by the majority of the Court. 

In Michaelmas term, 1871, S, R, Thomson, Q. C„ mo^ 
accordingly to enter a verdict for the plaintiflE, citing Lister 
PicJcford;^ Webber r. Stanley,^ Rule nisi. 

April 23, 1872. Duff, (?. C, shewed cause. 

S. R. Thomson, Q, C, in support of the rule, cited West 
Lawday,^ 

Cur. Adv. Vult. 

The judgment of a majority of the Court (Ritchie, C. J., f 
Allen and Wetmore, JJ.) was now delivered by 

Allen, J. The lessors of the plaintiff claim title to the Is 
in question, as heirs of Patrick Donohue, who held it under a o 
veyance from Thomas G. Hatheway, dated September 8, 1837, 
which it was described, as "All that certain lot, piece and pai 

»34 Beav. 676. « 11 H. L. C. 375. 

•16 C. B. N. S. 698. 
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land, situate in Duke's Ward, in the City of St. John, at the 1873. _ 
c-«r> iner of Sidney and Stormont streets, and bounded as follows: Doe dem. 
\- :■. 3, commencing on Sidney Street, at a point distant twenty-five . ^, . 
f^?^ ^t from the North side of Stormont street, and running Easterly m^o.vrriolb. 
a parallel line with Stormont street, forty feet; thence run- 
ng Southerly along the West line of lot No. 1085, twenty- 
& "^»^e feet to the said North side of Stormont street; thence 
ng the said North side of Stormont street, forty feet to the 
st side of Sidney street; and thence along Sidney street, 
i=^enty-five feet to the place of beginning — making a lot twenty- 
^e by forty feet, the same being part of the lot distinguished on 
« plan of tlie City of St. John by the numl>er 1086 ; with all 
d singular the pri-vileges &c." 

By a deed from John Kerr and John Mayes to Patrick Donohue, 

ted the 5tli November, 1840, after certain recitals therein con- 

ined, they granted and conveyed to him, all their estate in and to 

^ Western moiety or half part of lot No. 1085, on the plan of 

e said City, fronting on St. James' street. This lot adjoined the 

t described lot, purchased from Hatheway, on the Eastern side. 

By indenture of mortgage dated the 22nd March, 1864, Patrick 
^nohue conveyed to Frederick M. Hancock, his heirs and assigns, 
— ^Ml that certain lot, piece and parcel of land, situate in 
iike's Ward, in the City of St. John, at the corner of Sidney and 
t. James' street (formerly known as Stormont street), bounded as 
llows: that is to 6ay, — commencing on Sidney street, at a point 
^* istant twenty-five feet from the North side line of Stormont 
*^^ :reei (now St. James' street), and running easterly on a parallel 
'^ ^^e with St. James' street, forty feet; thence running Southerly 
ong the west line of lot No. 1085, twenty-five feet, to the said 
-orth side of St. James' street ; thence along St. James' street to 
e East side of Sidney street ; and thence along Sidney street to 
e place of beginning — the same being part of the lot distin- 
ished on the plan of the said City of St. John, as lot No. 1086 ; 
gether will all the buildings, &e." 

By a deed dated the 29th April, 1865, Patrick Donohue con- 
yed to Susannah McGarrigle, (the defendant) wife of Patrick 
cOarrigle, her heirs and assigns, '^AU that certain lot of land 
d premises, situate in the City of St. John, on the corner of 
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^«73. Saint J ames and Sidney streets, and now occupied by the 

Doe dem. g^id Tatrick McQarrigle and wife,-H3iibject to any charge or 

oN^ HUB jj^^j.|^j^^^^ j^Q^, against the same; together with all the estate, right, 

mcgarri«].k. ^[^]^^ ^r(^.^ ^yf^ ill and to the said described premises, with the 

r.;)piirtenances." 

At the time the deed was executed, Mrs. McGarrigle and her 
husband wore in the actual occupation of the lot on the corner of 
St. James and Sidney streets, mentioned in the deed from Thomas 
Ilatheway to Patrick Donohue: and we may fairly assume from 
the evidence, that they enjoyed an easement of a very limited 
character over a small portion of the adjoining lot, which, it is 
quite clear, was held by several occupants as tenants to Patrick 
DonohiK* — the rents of which were, no doubt, collected by Mrs. 
McGarrigle, but under the authority, and for the benefit of her 
fatlier, Patrick Donohue. There had originally been separate 
houses on each of the lots, with an alley-way between them, but 
Donohue, after he purchased the second lot, had built a roof over 
the alley-way, connecting the houses together. 

The lessors of the plaintiff contend that under the deed to Mrs. 
McGarrigle, slie only took tlie pie(^e of land described as part of lot 
No. 1086, and that they, as two of the children and heirs of Patrick 
Donohue, are entitled to an undivided interest in the other lot, 
described in the deed from Kerr and Mayes, as the Western half 
of lot No. 1085. The defendants, on the other hand, contend that 
• both lots passed to Mrs. Garrigle under the deed. 

The nile is well established, that where there is property, in 
respect of which all the facts of the description are found to De true, 
so that the property exactly fits the description, the whole of that 
property, and nothing more passes: per Erle, C. J., in Webber 
V. StanJe!/,^ referring to Lord Bacox's maxims, "that if there be 
«ome land, wherein all the demonstrations in a grant are true, and 
some wherein part are true, and part false, the words of such 
grant, shall be intended words of true limitation to pass only those 
lands wherein all the circumstances are true." The case is dis- 
tinctly recognized in Smith v. Ridgwaif,^ where Willes, J., deliv- 
ering the judgment of the Exch. Chamber, save: *'It is unnecessarv 
to enter into an examination of the authorities, for they are all 

•16 C. a N. S. «98. «L.~RT"l~Exch.~33ir~~ 
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1878. 



consistent from the time of Lord Bacon to the decision in the - 
<ase of Wehher v. Stanley, where Erle, C. J., laid down the law donohui 
^ith a clearness and authority which cannot be strengthened, or «• 
^dded to. The rule which they establish is, that where words ^ ^^^^ 
-<an be applied so as to operate on a subject matter, and limit tlie 
-other terms employed in it^ description ; or, in other words, where 
^here is a subject matter to which they all apply, it is not possible 
to reject any of those terms as a falsa demonstratio. This is 
-expressed in Lord Bacon's maxim, ^non accipi dehent verha in 
-^emonsirationem falsam, quoe competunt in limHationem verarn.^^' 

Now, are not all the facts of the description in this deed satis- 
:fied by construing it as applying to tlie lot conveyed to Mrs. 
McGarrigle's father by Hatheway; and does not that property 
"precisely correspond with the description in the defendants' deed? 
Jn the first place, the lot is situated "at the corner of St. James 

-and Sidney streets;" secondly, at the time that deed was executed, 
ihat lot was occupied by McGarrigle and his wife ; and thirdly — 

^t was subject to the charge or mortgage to Hancock. Does this 
<le8cription fit the adjoining lot. No. 1085? It clearly does not; 
for that lot is not situated on the corner of St. James and Sidney 
streets; but altogether on St. James' street; neither was that lot 
occupied by McGarrigle and his wife, but by the tenants of 
Donohue, the father; nor was it subject to any charge or mort- 
gage. In no respect, therefore, does tlie description in the deed 
apply to lot No. 1085. The lots were separate-and distinct, pur- 
chased by Donohue, the father, at different times, and from dif- 
ferent persons; and while the words in the deed under which the 
defendants claim, are plain and unambiguous to pass the land pur- 
chased from Hatheway, there is nothing to indicate an intention 
to pass a distinct property, acquired wholly separate from the other, 
and occupied in a very different manner. 

If there is property precisely corresponding with the description 
in the deed, then that property, and nothing more, will pass; and 
no evidence ought to be received to extend the terms of the deed, 
and include property pot comprised within its description. The 
maxim^ *' Falsa demonstratio nan nocet," only applies where there 
has been a true demonstration by which the subject matter has been 

IT 14 N. B. n. 
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1873. described and identified, but the subsequent words have raised an 



Doe detn. ambiguity. 

V. In the case of Wehher r. Stanley (supra), Erle, C. J., says, that 

mcoarrigle. ^j^g doctrine of false demonstration can never be properly applied 
where there is a property which every part of the description fits, 
and in which every word thereof has full effect. Is not that just 
the case here? Is there not a perfect demonstration filling every 
word of the deed ? If there could be any doubt as to the applica- 
tion of the words "on the corner of St. James' and Sidney streets/' 
we think the construction is fixed beyond a doubt by the subse- 
quent words — "now occupied by the said Patrick McGarrigle 
and wife" — for these words cannot be rejected; and the use or 
occupancy by McGarrigle and his wife of the wood-shed and out- 
buildings on the lot No. 1085, cannot possibly be construed into 
an occupation by them, actual or constructive, of that lot. In 
Parkin v. Parkin,^ it was held that the words "now in my occu- 
pation" were restrictive. And in Oriffith v. Pearson,* Pollock, 
C. B., says: "The rule of law is that that construction is to be 
adopted which will give effect to the whole description without 
tlie rejection of any part of it, which can possibly be avoided;*' 
and in Josh v, Josh,^ Willes, J., says, "That you cannot reject 
part, where there is something which answers the whole descrip- 
tion." 

We think it is very probable, as was said by Littledale, J., in 
Doe V, Martin,* that if Patrick Donohue had been asked whether 
he intended the lot No. 1085 to pass by his deed, he would have 
answered in the affirmative. But the question here is, not what 
his actual intention was; but what is the intention as expressed 
in his deed; or, in other words, the meaning and effect of the 
terms he has used : Per Lord Denman, in Rickman v. Carstairs.^ 
Whatever may have been his intention, if he has used words 
incapable of passing lot No. 1085, it will not pass: Smith v. 
Ridgeway,^ It cannot pass under the word "Appurtenances,'' as 
land cannot be appurtenant to land : Lister v. PickfordJ 



15 Taunt. 321. *5 B. ft Ad. 663. 

»9 Jur. N. S. 385. "L. R. 1 Exeh. 60. 

*5 C. B. N. 8. 463. '34 Beav. 576. 
M B. ft Ad. 7S3. 
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While we admit that all the facts relating to the subject matter 



1873. 



McOabbzoul 



«nd object of the conveyance to the defendants, such as its local ^^^^^^^ 
-siituation; how it was occupied, &c., might have been given in «. 
evidence, we cannot think that evidence was properly admitted to 
!^how how Donohue had disposed, by several deeds and by his will, 
f his other property, real and personal, entirely unconnected with 
and in dispute, for the purpose of putting a construction on this 
eed. 





Fisher, J. I think there can be no doubt whatever that Dono- 
lue intended to convey the land, on the corner of Sidney and Saint 
-s=I7ame8 streets, comprising the two parts of lots 1085 and 1086, to 
iiis daughter Susanna McGairigle. It is perfectly clear that his 
)bject was to give the whole of his real estate to his three children 
)y his first wife, and his personal property to his children by the 
•econd wife; and the question now is, does the deed to Susanna 
^^~^cGarrigle really effect that object? I am of opinion that, taken 
^n connection with the surrounding circumstances, it does. The 
rords of the deed are, "All that certain lot of land and premises 
situate in the City of St. John on the corner of St. James and 
^^idney streets, now occupied by the said Patrick McGarrigle and 
vife, subject to any charge or mortgage now against the same; 
'ith the appurtenances; to hold, &c., with all the improvements 
md privileges of the same.*^ 

It was contended that, as the parcels were acquired at different 

"^imes, Patrick Donohue knew he had part of two lots when 

^e executed the deed. It appears to me the words of the deed 

:in this respect exactly put the state of the land. He purchased 

«t one time part of lot 1086, and at another time the half part or 

"western moiety of 1085, making together one lot. In the deed, 

the numbers of the different lots are not stated, although it would 

1)6 a part of two lots. When he gave a single lot, as in the Cliff 

street property, he designated the lot by its proper number. 

The house extends over the whole lot, and it has been always 
treated as one lot. The house stands on the corner of Sidney and 
St. James streets; it was divided into seperate tenements. There 
vas .1 passage way in the yard, and the stairs went up to the 
second flat on lot 1085, by which all the tenants went into the 
yard, or up stairs into the upper flat. It is true that the half 
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1873. Qf 1085 is further from the corner than 1086: so would one 



Doe dem. part of that lot be further than anotlier part ; still they both 
t,. together make the corner lot. No one would describe the house 

mcoabbiglb. ether wise than as situated on the corner of — not .part on tlu 
corner and part on St. James' street. If that be true of the house, 
it must also be true of the land upon which the house stands. 
The wood-house, outhouse, and yard are all on that portion of the 
land included in 1085, which are appurtenant to the whole house, 
and indiscriminately used by all the tenants, and the only conveni- 
ences the house had. McGarrigle lived in the lower part of yard, 
what would be on 1086, and occupied the woodhouse, outhouse and 
with the other tenants of the whole premises, and Mrs. McGarrigle 
rented and collected the rents from the other tenants for her father. 
There was a person living in and occupying the upper part of the 
house, and there were other tenants in the lower part of the house 
on lot 1085. If the deed does not convey the whole of the land, 
what are the appurtenances? And what are the privileges? 
None tliat I know of, except the right to go into the street. Surely 
"Appurtenances" must mean something real, and, if the deed 
were uncertain in other respects, show what was meant to be con- 
veyed by the deed. What does the plain, ordinary language of 
the deed mean, and what does the description best fit? The term 
"Lot" must mean one or two things, either the parcel of land as 
held, that is, the* area comprised in one enclosure, with one house 
covering the whole, that abutting on the street, with one yard con- 
nected with it, and with outhouses and wood-house common to all 
the tenants. This, in popular language, is a "Lot." Or it must 
mean a lot, according to the division of the city, having the 
quantity of a city lot, witli its appropriate number,, as in the case 
of the lots on Cliff street. Now the portion of 1086 on 
tlie corner will not answer the latter description, because 
it is only part of a City lot, and only part of the corner lot. 
No. 1086, according to the city division. So that, in this 
respect, the whole lot best tits the description. In my opinion, it 
will only fit it. If that is the natural and ordinary meaning of the 
words, why should we seek for another, which will defeat the 
object of the grantor? 

It is subject to the mortgage to Hancock. It is true the mort- 



1873. 
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:age only applies to the half of 1086 ; still he takes the lot subject _ 

o that charge. It is occupied by McGarrigle. He lived in one u^^JJ^*^*, 

►art of the lower flat, and used and occupied the yard and out- «. 

ouse, and rented the other part of the house, and in this mode mcqamioub. 

eld the whole lot, and is properly described in the deed as hav- 

^g occupied the lot. I may add that the two lots on Cliff street 

!'e each conveyed by their numbers, and tlie deeds to Donohue 

? the two portions of the land in dispute are conveyed by num- 

^T6. The mortgage to Hancock specifies part of lot 1086 pre- 

sely as in the deed from Hatheway to Donohue, shewing that the 

iinber was used when required, and if only part of the lot had 

^n intended, I think the deed would have stated it with its proper 

iTiiber. 

Jf it was intended to limit the conveyance to the portion of lot 
*S€, mentioned in the Hatheway deed, I think he would have 
:x ployed the language of that deed, designating it as part of the 
:ri3er lot No. 1086; and had the deed referred specifically to the 
'o parts of lots 1085 and 1086, it would, according to the usual 
o<3e of conveyance, have followed the description in the present 
?^d precisely as it is, and then added some words of qualification 
^ lo the fact specif}-ing how the lot was made up or acquired, 
^oli as, after the description of "a lot on the corner of St. James 
^<3 Sidney streets," being part of lots 1085 and 1086, conveyed 
^ him by the respective deeds. 

In this case, I am of opinion that the plaintiffs are not entitled 
^ Recover, and that the rule should be discharged. 

The learned Judge referred to Fox v. Clarke,^ 

Weldon, J. I am unable to arrive at the conclusion which 
^^ajority of my brethren liave come to on the deed from Patrick 
^^ohue to his daughter Susanna, wife of the defendant, dated 
^ ^9th April, 1865, of lands in the City of St. John, thus 
^^I'ibed : "All that certain lot of land and premises, situate on the 
^*^«r of Saint James and Sidney streets, and now occupied by 
- said Patrick McGarrigle and wife, and subject to any charge 
lortgage now against the same, with all the estate, &c., with 
appurtenances.'* At the time of making the deed the grantor 

»L. R. 7 Q. B. 748. 
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^^^^' was owner of 25 by 40 feet of a lot designated on the City plan as 

donJ'h'^'e ^^^^> ^"^ *^^ ^^^^ ^* ^^* ^^^^ adjoining the wime, the two parts 

V. of tlie said lots, having a front on Sidney street of 25 feet, and 60 

mcgarriol- ^^^ ^^ g^ James' street; the whole of the front on the two 

streets was covered by a house, with a passage in the centre from 
St. James' street to the rear of the half lot 1085, on which the 
wood-houso and out-house stootl, and yard common to the defend- 
ants and all the tenants occupying dwellings in the house — the 
lents of tlie rooms was received by Mrs. McGarrigle and paid to 
her father — the passage was the only way of getting from the 
street into tlie yard. It also appeared in evidence that, at the 
time of making the deed, the grantor made other deeds to his 
children of lots of land in the City, describing the numbers 
designated on the City plan ; he also made his will devising all his 
personal property to his wife and two younger children. Evidence 
was given by the plaintiff to phew that the grantor had given a 
mortgage on tlie part of lot 1086, describing it in the same man- 
ner as conveyed in the deed to him, naming the number: this, the 
plaintiff contended, designated the land he intended to convey to 
his daughter, Susanna McGarrigle, and that evidence given on 
belKilf of the defendants, of all the surrounding circumstances 
when the grantor made the deed, was immaterial and improperly 
received to shew the property which he had, his family, that h% 
was making a disposition of his property, the state and condition 
of the occupation at the time, and situation of parties. 

1 am of opinion tliis evidence was material and admissible, for, 
as Martin, B., says, in Dodd v. Burchall:^ '^In order to under- 
stand the meaning of the instrument, you should put yourself in 
the position of grantor and grantee, and read it with all the know- 
ledge they had upon the subject; having assumed this position, 
the writing is to decide the rfght of parties;'' and Tjord C. J. 
WiLLES, in delivering judgment in the case of Sinifh v, Packhurstr 
lays down several maxims in the construction of deeds; the first 
of wliich is, that the end and design of the deed sliould take effect 
rather than the contrary; and such construction should be made 
as most agreeable to the intention of the grantor. The words are 

»8 Jurist. N. S. 1181. "3 Atkyn<5 J36. 
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not the principal things in a deed ; but the intent and design ^^'^^' 
of the ffrantor. "Another maxim is, that such a construction J^^ *'*^- 
should be made of the words of a deed as is most agreeable to the ^ 
intention of the grantor; the words are not the principal thing in McGABsioLa. 
a deed, but the intent and design of the grantor: we have no 
power indeed to alter the words or insert words which are not in 
the deed, but we may and ought to construe the words in a manner 
the most agreeable to the meaning of the grantor, and may reject 
words which are merely insensible/' 

In the case of Lord WaierparJc v. Fennell,^ Lord Wensleydale, 
says: '^Vhether parcel or not is often said, but not with strict 
propriety, to be a* question for the jury. I apprehend the true 
rule is perfectly well settled, and is fully explained in Sir J. 
Wigram's excellent treatise on the subject. The construction of 
a deed is always for the Court ; but in order to apply the provisions, 
evidence is in every case admissible of all existing facts at the 
time of the execution of the deed, so as to place the Court in the 
situation of the grantor. In deeds as well as wills, the state of 
the subject, at the time of execution, may always be enquired 
into/' 

The lot of land and premises wliich the grantor had were parts 
of two lots, not one whole lot — he erected a building on 
those two parts, there was one dwelling, one set of out-buildings, 
one entrance to the rear or back of his lot and premises — his 
daughter and the defendant, her husband, resided on the premises, 
the daughter received the rents, tho' paid over to her father. 
Does this not describe the whole of the property the grantor had, 
and answer the description of his lot and premises — "with the 
appurtenances" — though land cannot be appurtenant to land — but 
it does not follow that the word "Appurtenances'^ may not in some 
cases be so used as to shew the intent of the party to convey land 
under that designation ; and was not the intention clearly expressed 
that what McGarrigle and wife had in possession should pjrss by 
that name, and if so, will not the law give effect to the grant? 
Com. Dig. Tit. Orant, E. 9; James v. Plant. ^ No other description 
would so well sui+:, unless the grantor had particularized it by 



»6 Jup. 1141. '^ Ad. A EL 749. 
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^^73. stating Ills premises at the corner of Sidney and St. James' street, 

Doe dem, as "my two half lots, or portions of lots as numbered on the plan'* 

. o H L E — ^^^ ^^^ occupation of the defendants, the collecting of the rents 

mcgabriole. by the defendant's wife, from the occupants of the rooms, all the 

SQrrounding circumstances combine to shew what the premises 

were he was conveying. 

I am, therefore, of the opinion the deed conveyed all the 
property the grantor had at the corner of the said streets, being 
parts of the two City lots, without unnecessarily straining the 
words in the deed, and that the rule for entering a verdict for the 
lessor of the plaintiff, ought to be discharged. 

Buh U> enter judgment for the lessors of the pluintiff for two 
undivided fifths part of the land in dispute. 



HILABY TERM, XXXVI VICT. 265 

1873. 

Ex parte THE BANK OF XEW BRUNSWICK. Ftjm^ry 

rment — Corporation — Against whom assessment to be made- - 
Stock — Whether to ie on par value or market value. 



Ksment against a Joint Stock Corporation must be made against the Presi- 
t or Manager of the Company. 

lAOk of N. B. was assessed on $20,000 real estate and $1,330,000 personal 
Lie, which last sum was arrived at by taking the market value of the Stock 
tli« Bank ; and the Court were of opinion this was not a correct mode of 
essment. as thereby the real estate was rated twice. 

* t.l3e Act 22 Vic. c. 37 § 12. the assessment should be made upon the actual 
u«. and not upon the par value of the Stock of an Incorporated Company. 

^ Tule nisi was obtained to remove the general assessment on 
^ity of St. John, with a view to quashing the same, on the 
<^a.tion of the Bank of New Brunswick, the groiincls of which 
^^ted in th^ judgment. 

^t. 23, 187!^. Duff, Q, C, shewed cause. 

- -R. Thomson, Q. C, was heard in support of the rule. 

Cur, Adv. Vult 

' ^^e judgment of the Court was now delivered by 
^TcniE, C. J. By the 2*3 Vic. cliap. 37, sec. 12, rates are 
^^rized to be levied and imposed (iniirr alia) upon the capital 
■^ of joint stock companies; and section 14 provides the 
^^er in which joint stock companies are to be assessed; and 
^Tes "that for the purpose of such assessment, the President 
^Hy Agent, or Manager of such joint stock company, or 
Oration, shall be deemed to be the owner of the real and 
^onal estate, capital stock and assets of such company, or 
H>ration, and shall be dealt with and may be proceeded against 
^T*dingly, » ♦ » ^j^^ g^^^li President, Agent, or 

^ager, shall in regard to the real and personal estate, income 
other thing of such company or corporation, be assessed 
trately and distinctly from any other assessment to which he 
^ be liable. He may charge against and recover from such 
pany, or corporation the amount of any assessment which he 
^ be required to pay on account of such company, or corpora- 
^:> under the provisions of this act.^* The right to assess and 
mode of assessing corporations are purely statutory, and no 
'^ment can be legally made or collected unless the provisions of 
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the Act are followed, and the person or corporation whom it is 
Bank OP New proposed t^ asscss be brought within the express tenns of the 
Brunswick. Act.^ The only mode of assessing a joint stock company, or 
corporation, is by assessing the President, Agent or Manager, - 
pointed out in the section referred to. This has not l)een done 
in the present case, and there is no authority for assessing the 
Bank in the manner adopted by the assessors; and therefore the 
assessment so made cannot be sustained ; and, even if the assess- 
ment was allowed to stand, we see no possible way in which it 
could be legally collected against the Bank. We think this clearly 
a matter of sul)stance, and therefore the 26 vie. chap. 28, sec. 4, 
does not apply. 

"We have been urged to intimate our opinion as to the propriety 
of the assessment in respect to the amount assessed. It is not 
necevssary for the decision of the question really before us to 
discuss this question; but we may say, that having looked at 
the acts, as at present advised, we think that, as the Bank was 
assessed on $20,000 real estate, and on $1,330,000 personal estate, 
which last sum was arrived at bv taking the market value of the 
stock of the Bank, which would appear to have been 50 per cent, 
premium, this was not a correct mode of assessment, because thereby 
the real estate is clearly rated twice, once as real estate, and 
afterwards as included in the stock of the company, of which it 
formed a part, or, rather, which the stock represented. It wns 
also contended that, as, by the 1 E. S. chap. 53, tit. 8, sec. 17, it 
was declared that public stocks in any incorporated company 
should mean the amount of the paid-up capital stock of any 
company at its correct value at the time of aswsessment, that this 
means its par value; but, wliile we think this refers to the actual, 
as opposed to tlie par value, it does not affect the present case, 
because the St. John assessment is under the 22 vie. chap. 37, and 
there, "for the purposes of that act the value of all real and personal 
estate and joint stock sliall be deemed and taken to be and shall 
be put down at one fifth of the actual worth thereof as nearly as 
the same may he ascertained," which, in our opinion, clearly refers 
to its market value. 

We intimated on the argument that we could see no reason 

I 
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why the assessors might not, undc^r the 31 vie. chap. 36, sec. 8, _ 
correct this error in the assessment, and make the assessment as „ ** ^^[l^ 

Bank or New 

it should have heen made in the first instance, provided it is done bbunswick. 
before another assessment is made for a similar purpose. 

Rule absolute. 



BETTS r. VENNING et ah I873. 

WebTtuiry 

Trespass — Tenant — Action by — Damages — Lease, production 

necessary — Secondary evidence — Examination of 

defendant — Recalling, 

If the plaintiff calls and examines the defendant as a witness, he is not. when 
afterwards examined as a witness in bis own case, to be treated as a recalled 
witness ; but his counsel has a right to examine him. and to prove hi"; defence 
as fully as if the defendant had not been previoui^ly called as a witiiebs by 
the plaintiff. 

Id an action ol trespass for cutting down a mill dam. the plaintiff relied on. and 
gave evid?nce of possession only. On cros*«-examlnation, he admitted that he 
held the property under a written lease from G., and stated that he was bound 
by the lease to keep the premises in repair. 

Held, that the plaintiff was bound to produce the lease, to enable the Judge pro- 
perly to direct the Jury as to the effect of it nnd as to the amount of damages 
which the plaintiff, as tenant, would be entitled to recover. 

This was an action of trespass quarr rlau^um f regit for outtin<» 
down a mill-dam, tried hefore Weldox, J., at the Westmorland 
circuit. Verdict for plaintiff. In Hilary term, 1872, Tuck. Q, P., 
obtained a rule nisi for a new trial on several grounds, of which 
it is unnecessary to mention more than the following np(m which 
the judgment of the (^ourt proceeded — 1st, Improper rejection of 
evidence in refusing to allow Deacon (one of the defendants) 
when called by the defence, to give evidence of a conversation 
that had taken place between him and the plaintiff, and to 
contradict plaintiff, the ground of its rejection l)eing that 
defendant's counsel had cross-examined Deacon, when on the 
stand, as plaintiff's witness. 2nd, Improper admission of parol 
evidence of the contents of a lease of the locus in quo from Wm. 
J. Gilbert to plaintiff, without the production of the lease, (a) 
because its non-producti(m was not accounted for, and (b) because 
the witness was allowed to speak of the legal effect of it, instead 
of giving the very words. 

June 16, W, J, Gilbert and Morrison shewed cause. 1st, 
The defendant's counsel, having cross-examined Deacon while on 
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the stand as a witness for the plaintiff, only sought, in his own 
case, to contradict plaintiff on an immaterial issue, — seeking, not 
to prove the contents of the conversations — ^but to establish the 
fact of their having taken place, which he had no right io do: 
Eos, Ev} 185 ; Tieg, v. Holmes.'^ 2nd, The lease was no part of the 
plaintiff's case, and the fact of its existence and the parol evidence 
of its contents were elicited on plaintiffs cross-examination: 
therefore the defendant cannot avail himself of this objection. 2 
Tayh Ev. 1254 and Henman v. Lester^ were cited. 

Tucl\ Q, C, in support of the rule, cited Doe d, Edgett v. 
Style's;^ Curtis v. Greated^ 

Cur. Adv. Vult 

The judgment of the Court was now delivered by 

RiTCTiTE, C. J. When the defendant Deacon was put on the 
stand as witness for the defendants', we think the defendants' 
counsel should have been allowed to examine and prove the 
defendants' case by him, preci.«ely in the same manner and to the 
same extent as if he had not been called as a witness bv the 
plaintiff, and that his examination should not have been made 
dependent on or been in any way restricted by what had taken 
place in the course of his examination as a witness on the part of 
the plaintiff, provided of course the question was put in a proper 
form and was relevant to the issue, and would have been properly 
receivable had the witness not been previously called and exam- 
ined in plaintiff's case, it being in our opinion the defendant's 
privilege and right to conduct and prove his case wholly inde- 
pendent of the plaintiff's manner of proving his, that is, if defend- 
ant calls a witness previously called by the plaintiflF, when he so 
makes him his witness he has a right to deal with him precisely as 
if he were there for the first time on the stand in the case; and 
then he is not to be treated as a recalled witness. Though this is 
our opinion, and we think the objection of Mr. M,orrison, as put 
forward by him, untenable, still we should have hesitated before 
granting a new trial on this point, because Mr. Tuck avowed, in 
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asking the question, he only wanted to ascertain thereby whether __ 
the witness had had a conversation or not, and without shewing Bwrrg 
what the conversation was; and we cannot very well see how yenning. 
the answer one way or tlie other could properly affect the case. 
But there is a most substantial ground taken for a new trial that 
cannot be got over so easily. In this case, it appears to us the 
plaintiff, though holding the land only as a tenant, has recovered 
for the whole amount of damage alleged to have occurred by 
means of the cutting away of the dam, because he alleged that as 
such tenant, he was l)ound to keep the premises in repair, and so 
liable to repair or replace the dam; and he has in fact recovered 
damages based on such an hypothesis. No allegation of this 
nature appears in the declaration, and it is most remarkable that, 
neither in the opening of the plaintiff's counsel, nor on the plain- 
tiffs direct evidence, is there any mention made of, or slightest 
allusion to a written lease, or to holding as a tenant, and the fact 
that there was such a document and that the plaintiff held under 
it, having been brought out on the cross-examination of the 
plaintiff by the defendants' counsel, when the fact came out there 
did not appear to have been any effort to produce the document or 
any excuse offered for its non-production. There is a presumption 
against persons who keep back a document, and against them, tiie 
"evidence is always to be taken most strongly:" Attorney-General 
V. Windsor,^ See also Barker v. Davis,- Having elicited the 
fact generally, perhaps it would have been a more prudent course 
for the plaintiff's counsel to have refrained from questioning the 
plaintiff further as to the lease; but, after carefully examining the 
Judge's notes, we think there was not, giving the plaintiff the 
full benefit of the evidence elicited by the defendants' counsel, 
sufficiently satisfactory evidence of the contents of the lease; and 
that, as the very foundation of the plaintiff's case and actual 
recovery was his right under the lease, and the effect of a cove- 
nant or agreement said to be contained in it, the lease itself 
should have been produced, or, if secondary evidence was admissi- 
ble, sufficient evidence offered to enable the Judge to construe 
the lease by its language, and direct the jury as to its legal effect. 
It is quite as important that the words of the lease in this case 

» 24 Bear. 679. • 11 Jur. N. S. 651. 
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shoiid be proved as the words of a libel, when the paper contain- 
ing the libel is not forthcoming. In the La^' Reports 5 P. C. 
298, Sir Montague Smyth says : "If the defamatory writing does 
not exist, and secx)ndary evidence is offered of its contents, the 
words must be proved, and not what the witness believes to be 
the substance or effect of thera ; for otherwise witnesses, and not 
the Court and jury, would be made judges of what was a libel." So 
here the witness himself construes the lease and gives evidence of 
its effect, thereby making himself, not a witness of its contents, 
but the judge of its meaning, we think, it being quite clear that 
the construction of a written instrument, though proved by parol, 
is for the Judge, while the veracity of a witness is not questioned 
as to its contents, see Berwkh v. Horsfall,^ Neilson v. Harfordr 
The mere statement of the plaintiff, though drawn out on cross- 
examination by the defendant's counsel ; "I was bound to keep 
the premises in repair," or, on re-examination, "I was to keep 
the premises in repair, to allow no trespassing on it by the terms 
of my lease," was not sufficient to supply the deficiency of an 
element so essential to the plaintiff's case, as was a knowledge of 
the actual and precise contents of the lease, and on which the 
plaintiff claimed to recover, to enable the Judge to give it a proper 
c(mstruction, and without which, no proper trial could be had, as 
the plaintiff's own case showed that the estate in fee was not in 
himself, but in Gilbert, whom he claimed to be his landlord. 

Rule absolute for new trial. 



DEVER V. MORRIS. 

1878. Insolvent Act of 1869 — Compulsory liquidation — Where no 

Febnuwy petition presented by debtor — Proceedings, 

M.. a creditor of defendant, made a demand upon him to aasign hib estate for the 
benefit of his creditors under the 14th section of "The Insolvent Act of 1869." 
No petition was presented within Ave days, as required by the Act. but after 
that time the defendant settled his debt with M., who took no further proceedings. 

Held, that the estate of the defendant was nevertheless subject to compulsory 
liquidation, and that the demand of M. enured to the benefit of the other 
creditors of the defendant. 

Appeal from the decision of the county Court Judge, for the 
City and County of St. John. A writ of attachment having 
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^^^ed'by the plaintiff against the defendant, an application ^^^^^ 
^ ^^e to the County Court Judge to set aside the writ, but was deveb 
- This judgment was appealed from to Wetmoke, J., and 
referred to the full court. The material facts of the case 
^^Xitly appear in the judgment. 



7, B, L. Peters, Q. C, for the appellant, cited Tope v. 
^^n;^ In re Bristow,^ In re Stray} 

^ - TF. Wddon, forjthe respondent. 

Meters, Q. C, was heard in reply. 

Cur. Adv. Yult. 

KiTCiiiE, C. J. To my mind this case is very clear. The 
^tnand appears to have been regularly made under section 14, 
'^d no proceedings were taken by the debtor under any of the 
'^visions of the Act for the purpose of suspending proceedings, 
f getting rid of the effect of the demand, and so the estate by 
irtue of section 17 became subject to compulsory liquidation. 
Ut it is contended that the party making the demand was the 
ily person who could act on it ; that he had a right, if he chose, 
' abandon the demand ; and that, if his claim was arranged, as it 
as alleged it had been in this case, and he agreed to abandon 
irther proceedings, as it was alleged he had, he would be estopped ; 
xd, if he could not take further proceedings, neither could 
> J other or others of the Insolvent's creditors. Whpn a demand 

made, and the debtor does not get rid of the effect of it, or 
lake the assignment required, what is contemplated? Why, 
Juply that the Insolvents estate becomes subject to compulsory 
quidation. What is there in the Act to prevent the same conse- 
Uences resulting as if it had become subject to compulsory 
'^nidation under any one of the paragraphs of section 13? It 
as been said that the term "claimant" in the 14th and 20t]i 
^ioM is used in a sense distinct from "debtor," but Mr. Peters, 
'ho argued the case ver}' ingeniously, wholly failed, in my opinion, 
^ establish the distinction. The term "such creditor or credi- 
^1^'' in section 15 refer unquestionably to the same persons who 

*7 B. A C. 101. »L. R. 2 Ch. App. 374. 

*L. R. 3 Ch. App. 247. 
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^^"^^^ are in pection 14 designated "one or more olaimante;" the words 
DEVEE jjj ^g i^Q fiections being clearly used as synonyms. So, in 
M0BBI8. section 20, the term "claimant'* is clearly used as s?ignif3ring 
"creditor," because it there applies to all cases in which an 
attachment shall he sought on the ground of the debtor's estate 
having become subject to compulsory liquidation, no matter foi 
wliat reason or by what manner ; and is not confined to cases where 
it has become fo liable by reason of a demand under section 14. 
A claimant, being a creditor, may make a d«nand of his own mere 
motion. But a claimant, being a creditor, must show to the satis- 
faction of the Judge that he is a creditor for not less than $200, 
and also bv tlic alhdavits of two credible witnesses such facts and 
circumstances as shall satisfy the judge that the debtor is insolvent 
within the meaning of the Act, and that his estate has become sub- 
ject to compulsory liquidation, before an order can be obtained for 
an attachment. So soon, then, as the evidence is produced to the 
judge, he has no discretion, but must at once order the attachment. 
And does it not clearly shew that there is no distinction as to who 
among the creditors, provided their debt or debts amount to the 
re(|uired sum, should apply for the attachment in case the debtor, 
by reason of any of the contingencies set forth in the Act, per- 
mits his estate to become subject to compulsory liquidation? And 
is it not distinctly at variance with the whole policy of the Act, 
to allow an individual creditor to take steps necessary for subject- 
ing the estate to c^ompulsory liquidation, and, after it shall have 
become so subject, to confine to such creditor alone the right to 
make it liable to the consequences of having so become subject? 
Or, wlioro it had become so subject, to permit any one creditor, by 
effecting a private arrangement with the Insolvent, and agreeing 
to abandon the notice, to prevent the rest of the creditors from avail- 
ing themselves of the right expressly conferred on them by reason 
of the debtor's estate having become subject to compulsory liquida- 
tion? I can find nothing in the Act conferring on the creditor 
who makes the demand any priority, or privilege, over the other 
creditors, still less, the right or privilege of eaying that the estate 
shall not be liable to compulsory liquidation when the -law says, 
under a certain event or under certain circumstances, it shall be, 
and it actually has become so liable; or to allow him to hold the 
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demand in abeyance, to be used or not, by liimself alone, and 

thereby enable him to force a settlement in his own favor, behind 

the backs of the body of his creditors. I am of opinion that, 

after the estate has once become subject to compulsory liquidation, 

DO matter whether under all or any of the contingencies provided 

for in section 13, or under that referred to in section 17, any 

creditor, bringing himself within the provisions of the Act, has a 

right to apply to the judge for the attachment, and that no creditor, 

whether the estate has been made liable to compulsory liquidation 

by reason of any act or proceedings of his, or not, has any right 

^ release, absolve or discharge the estate of the insolvent from 

wicli liability, and that both the insolvent and his estate can only 

^ relieved under some or other of the means expressly provided 

«i the Act. 
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-Allen, Weldon, Fisheb, and Wetmoke, J. J., concurring. 

Appeal dismissed. 



Ex PARTE RENAUD and others. 

^^^^mon Schooh Act, 1871 — Cotfstiimtionalihf — Ultra Vires — Non- 
Sectarian — Regulations — Effect of, 

^^ Parish School Act, (21 Vic. c. 9.) conferred no legal right upon any class of 

l^noiis with respect to Denominational Schools ; therefore "The Common 

Schools Act 1871." which declares, that the schools conducted under its pre- 

'^tsions shall he non-sectarian is not ultra vires, as being contrary to "The 

British North America Act 1867" § 93. 

^^« Constitutionality of "The Common Schools Act 1871." cannot be affected by 

%nj Regulations of the Board of Education, made under its authority ; and. 

Bemble, if the Board of Education have made regulations which they ought 

Hot to have made, or have not made regulations which they should have made, 

It is a case within sub-section 4 of "The British North America Act 1867." 

I 98. 

This case came before the Court on an application for a certior- 
ari to remove an assessment for school purposes, made on the Parish 
of Richibucto, in the County of Kent, on the ground that the 
Common Schools Act, 1871, was beyond the powers of the Local 
Legislature, and consequently void and of no effect. A rule nisi 
having been obtained, in Michaelmas term, 1870. 

18 14 N. B. R. 
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King, A, 0., A. L. Palmer, Q. C, Fraser and Dr. Barker, 



Bx parte g^ewed cause. 

RSKAX7D . 



Duff, Q. C, S, R. Thomson, Q. C, James and C. W. Weldon, 
were heard in support of the rule. The arguments of counsel are 
referred to in the judgment of the Court. 

Cur, Adv. Vult, 

The judgment of a majority of the Court (Ritchie, C. J., and 
Allen, and Weldon, J. J.) was now delivered by 

Ritchie, C. J. We are asked to set aside the assessment in this 
ease, on the ground that the Legislature had no power or authority 
to enact the Law under which such assessment was levied — The 
Common Schools Act, 1871 — inasmuch as, it is contended, it con- 
travenes *The British North America Act, 1867,^ and is conse- 
quently void and of no effect. We have never doubted that, when a 
Provincial Act and an Imperial Statute are repugnant, so far as 
such repugnancy extends, but no further, the Provincial Act is 
void ; and this principle has been, since the passing of *The British 
North America Act, 1867,' on several occasions enunciated and 
acted on in this Court ; and we should not have thought it necessary 
now to refer to it, still less to support by authorities the views we 
have always entertained on this point, (without any doubts), were 
it not that we observe that in the neighboring Province of Quebec 
the question has been much discussed, and the Court divided in 
their opinions on the subject, though the majority arrived at the 
same conclusion as that which has hitherto governed this Court. 
We have always thought it a constitutional principle, too clear to 
be seriously questioned, that the subordinate legislative power of 
a Colonial Legislature must succumb to the supreme legislative 
power and control of the Parliament of Great Britain, and there- 
fore have heretofore considered it wholly unnecessary to cite any 
authority; but as there is a clear statutory recognition, as well as 
the highest Judicial declaration in support of the accuracy of the 
view we have acted on, we think it as well now to name them. In 
the Imperial Act 28th & 29th Vic. cap. 63, sec. 2, it is enacted — 
"That any Colonial Law which is, or shall be, in any respect 
repugnant to the provisions of any Act of Parliament extending 
to the Colony to which such Law may relate, or repugnant to any 
order or regulation made under authority of such Act of Parlia- 
ment, or having in the Colony the force and effect of such Act, shall 
be read subject to such Act, order, or regulation, and shall, to the 
extent of such repugnancy, but not otherwise, be and remain abso- 
lutely void and inoperative." And sec. 3 says — "No Colonial Law 
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shall be or be deemed to have been void or inoperative on the ^^^^' 
ground of repugnancy to the Law of England, unless the same es parte 
shall be repugnant to the provisions of some such Act of Parlia- R»naud. 
ment, order, or regulation as aforesaid.'^ And this Statute has 
undergone judicial comment in the case of Phillips v. Eyre,^ where 
WiLLES, J., in delivering the judgment of the Exchequer Chamber, 
in stating the effect of this Statute, after putting forward what has 
always been considered Law in this Province, viz. that an English 
statute only binds the Province when it is by the express words of 
the statute, or by necessary intendment, made clearly applicable 
to the Province, says — "It was argued that the Act in question (an 
Act passed by the Legislature of Jamaica) was contrary to the 
principles of English Law, and therefore void. This," he says, 
**is a vague expression, and must mean eitlier contrary to, some 
positive Law of England, or to some principle of natural justice, 
the violation of which would induce the Court to decline giving 
effect even to the Law of a Foreign Sovereign State. In the former 
point of view, it is clear that the repugnancy to English Law which 
avoids a Colonial Act, means repugnancy to an Imperial statute 
or order made by authority of such statute applicable to the Colony 
by express words or necessary intendment, and that so far as such 
repugnancy extends, and no further, the Colonial Act is void." 

But long prior to the passing of either tlie 28th & 29th Vict. 
c. 63, or 'The British North America Act, 1867,' the Judiciary 
of England autlioritatively declared what the law was on this 
Bubject, in answer to a question propounded to the Judges by the 
House of Lords. 

On the fourth day of May, 1840, the Lord Chief Justice of 
the Court of Common Pleas delivered the unanimous opinion of 
the Judges (with the exception of Lord Denman and Lord Abinger, 
who did not attend the meeting of Judges) upon the questions 
of Law propounded to them, respecting The Clergy Reserves' 
(Canada) Act. In answer to the question lastly propounded, 
(question 3), which is as follows: — "Whether the I^egislative 
Council and Assembly of the Province of Upper Canada, having, 
in an Act 'To provide for the sale of tlie Clergy Reserves, and for 
the distribution of the proceeds thereof,' enacted that it should be 
lawful for the Governor, by and by with the advice of tlie Executive 
Council, to sell, alienate and convey in fee simple, all or any of the 
Baid Clergy Reserves; and having further enacted in the same Act, 
that the proceeds of past sales of such Roserv^es which have been 
or may be invested under the authority of the Act of the Imperial 
Parliament, passed in the seventh and eighth years of the Reign 

»L. R. 6, Q. B., 20. 
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^^'^^' of his late Majesty King George the Fourtli, intituled *An Act to 
Bx parte authorize the sale of part of the Clergy Reserves in the Provinces 
RENAX7D. of Upper and Lower Canada/ shall be subject to such orders and 
directions as tlie Governor in Council shall make and* establish, 
for investing in any securities witliin the Province of Upper Can- 
ada, tlie amount now funded in England, together with the pro- 
ceeds hereafter to be received from the sales of all or any of the 
said Reserves or any part thereof, did in making such enactments, or 
either of them, exceed tlieir lawful authority;" His Lordship said — 
**Jn answer to the question lastly propounded, we all agree in the 
opinion, that tlie Legislative Council and Assembly of the 
Province of Upper Canada have exceeded their authority in passing 
the Act 'To provide for tlie sale of the Clergy Reserves, and for 
the distrilmtion of the proceeds thereof,^ in respect of both the 
enactments specified in your Lordships' question. As to the enact- 
ment, that it should be lawful for the Governor, by and with the 
advice of the Executive Counxril, to sell, alienate and convey in fee 
simple, all or any of the Clergy Reserves; we have, in answer to 
the second question, already stated our opinion to be such, as that 
it is inccmsistent with any sucli power in the Colonial Legislature ; 
and as to the enactment 'that the proceeds of all past sales of such 
]?eserves, which have been or may be invested under the authority 
of the Act of the Imperial Parliament, passed in the seventh and 
eighth George 4t}i, for authorizing the sale of part of the Clergy 
Reserves in the Provinces of Upper and Lower Canada, shall be 
subject to such orders and directions as the Governor in Council 
shall make and establish for investing in any securities within the 
Province of L^ppor Canada the amount now funded in England, 
together with the proceeds hereafter to be received from the sales 
of all or anv of the said Reserves; we think such enactment is, 
in its terms, inconsistent with and contradictory to- the provisions 
of the statute of the Imperial Parliament, seventh and eighth 
Oeorge 4th, and therefore void, there being no 'express authority 
reserved by that Act to the Colonial Legislature to repeal the pro- 
visions of such latter Statute.'* 

Assuming, then, that it is not only the right, but the boimden 
duty of this Court to deal with questions of this nature when 
legitimately presented for its consideration, we must endeavour to 
ascertain whether there is such a repugnancy in this case as will 
constrain us to declare "The Common Schools Act, 1871,'' void, 
in part or in whole. 

It is contended, that the rights and privileges of the Soman 
Catholic inhabitants of this Province, as a class of persons, have 
been prejudicially affected by The Common Schools Act, 1871, con- 
trary to the provisions of sub-section (1) of section 93 of The 
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British North America Act/* We liave now to determine wliether ^®'^3. 



any class of persons had, by law, in this Province, any right or ex parte 
privilege with respect to - denominational schools at the Union, Renaud 
whicli are prejudicially affected by the Common Schools Act of 
1871. This renders it necessary that we should, with accuracy and 
precision, ascertain exactly what the state of tlie law was with 
reference to denominational schools, and tlie rights of 'classes of 
persons in respect thereto, at the Union. At that time, wliat may 
fairly and legitimately be called the Common Scliool system of 
the Pro\ince was carried on under an Act passed in the 21st Vic. 
c. 9, intituled "An Act relating to Parish Schools." There were, 
no doubt, at the same time in existence, in addition to the schools 
established under the Parish School Act, schools of an unquestion- 
ably denominational character, belonging to, and under the immedi- 
ate government and control of particular denominations, and in 
which, tliere can be no doubt, or it may reasonably be inferred, 
the peculiar doctrines and tenets of the denominations to which 
they respectively belonged were exclusively taught, and therefore 
had, what may riijhtlv be esteemed, all the characteristics of 
denoniinational schools, pure and simple. We do not here refer to 
Collegiate Institutions, wliich it has been strongly, and with great 
force urged, were not within the contemplation of the Imperial 
Parliament, or intended to be affected by *The British Xorth 
America Act, 1867;' but we refer to such schools as the Wesleyan 
Academy, Sackville, as incorporated by tlie 12t]i Vict. cap. 65, 
amended by 19tli Vic. cap. 65, a Corporation entirely distinct in 
law, as we ])resume also, in fact, from the College which the 
Trustees of that Academy are authorized to found and establish 

*By the 93rd pectfon of 'The British North America Act, 1867 ' it la enacted, 
that — "In each Province the Legislature may exclusively make laws In relation 
to education, subject and according to the following provisions : — 

"(1) Nothing in any such Law shall prejudicially affect any right or privi- 
lege with respect to Denominational schools, which any class of persons have by 
law In the Province at the Union. 

"(2-) All the powers, privileges and duties at the Union by law conferred and 
imposed In Upper Canada on th(? Separate Schools and Trustees of the Queen's 
Roman Catholic subjects, Bhall be and the same are hereby extended to the Dis- 
sentient Schools of the Queen's Protestant and Roman Catholic subjects in Quebec. 

**(3) Where, in any Province, a system of Separate or Dissentient Schools 
eziata by law at the Union, or is thereafter established by the I-^glslature of the 
Proyince, an appeal shall lie to the Governor General in Council from any act or 
decision bf any Provincial authority affecting any right or privilege of the Protest- 
ant or 'Roman Catholic minority of the Queen's subjects in relation to Education. 

"(4) In case any such Provincial Law as from time to time seems to the 
GoTemor General in Council requisite for the due execution of the provisions of 
this section is not made, or in case any decision of the Governor General in Coun- 
cil on any appeal under this section is not duly executed by the proper Provincial 
authorilty in that behalf, then and in every such case, and as far only as the 
circumstances of each case require, the Parliament of Canada may make remedial 
laws for the due execution of the provisions of this .section, and of any decision 
of the Governor General in Council under this section." 
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1878. under the Slst Vic. cap. 57; an Institution entirely under the con- 
Ex parte trol of the Wesleyan denomination, and in which, or in any depart- 
RBNAUD. ment thereof, or in any religious service held upon the said 
premises, it is enacted that no person shall teach, maintain, pro- 
mulgate or enforce any religious doctrine or practice contrary to 
what is contained in certain Notes on the New Testament, com- 
monly reputed to be tlie Notes of the Rev. John Wesley, A. M., and 
in the first four volumes of Sermons, commonly reputed to have 
been written and published by him. The Varley School, endowed 
by the late Mark Varley, who bequeathed certain property "To the 
Trustees of tlie Wesleyan Methodist Church of the City of Saint 
John, for the establishment and maintenance of a day School," 
whicli devise was confirmed by the 13th Vic. cap. 2, and the pro- 
perty vested in certain persons, viz., the Trustees of said Wesleyan 
Methodist Church in the City of Saint John, in connection with 
the British Conference, upon the Trusts, &c., in said Will. The 
Madras School, which by its Charter is to be conducted according 
to tlie system called the Madras system, as improved by Dr. Bell, 
and in use and practice in the British National Education Society, 
incorporated and established in England; which National Society, 
established in 1811, was incorporated in 1817, for promoting the 
education of the poor in the principles of the Established Church 
throughout England and Wales; the schools established by such 
Society being purely denominational, in which the children are to 
be instructed in the Holy Scriptures, and in the Liturgy and 
Catechism of the Established Church, and, "with respect to such 
instruction the schools are to be subject to the superintendence of 
the Parochial Clergyman, and the Master and Mistresses are to ])e 
members of the Church of England." jVnd the Baptist Academy 
or Seminary — the Roman Catliolic School established in the Ci^ 
of Saint John — the Free School in Portland, under the Board of 
Commissioners of the Roman Catholic School in Saint John — ^the 
Roman Catholic School in Fredericton — the Roman Catholic School 
in Saint Stephen — the Roman Catholic School in Saint Andrews — 
all of which are recognized by name by the Legislature in various 
Acts, anterior to the 21st Vic. cap. 9, and received specific annual 
grants from the Public Provincial Funds, outside the Parish 
School Act. 

In the year 1857, and subsequently thereto, the money intended 
for educational purposes has l>een annually granted in a lump 
sum, viz., so much "to provide for certain educational purposes," 
not specifying any particular school or purpose, as had been there- 
tofore customary. But the Estimates of the Public Expenditure 
which appear in the public Journals, shew that appropriations of 
a similar character have been since annually made. Thus in the 
year 1867, but before the Ist day of July (the day of the Union), 
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it will be seen by the Journals of the House of Assembly, page 45, i^STg. 
that in addition to the amount authorized by Law, the following es parte 
schools, among others, received special grants, viz: — ^The Madras Rbnaud 
School ; the Wesleyan Academy ; the Baptist Seminary ; the Roman 
Catholic School, Fredericton; the Presbyterian School, Saint 
Stephen; the Roman Catholic School, Saint John; the Varley 
School, Saint John; the Roman Catholic School, Milltown; the 
Soman Catholic School, Saint Andrews, male and female; the 
Roman Catholic Schools, Carleton, Woodstock, Portland, and 
Bathurst; the Presbyterian School, Chatham; Roman Catholic 
School, Newcastle ; and the Sackville Academy ; and in the Journals 
for 1871, the year the Common School Law passed, are to be found 
special appropriations for the above schools; so that it is obvious 
there were in existence at the time of the Union, and have been 
ever since in this Province, apart from schools established under 
the Parish School Act, denominational schools, recognized by the 
Iiegislature and aided from the public revenues. But as it is not 
contended that the Common School Law prejudicially affects any 
right or privilege with respect to these schools, which any class 
of persons had by law at the Union, it will be necessary to examine 
minutely and critically the Parish School Act of 1858, under which 
it is contended 'Rights and Privileges' existed which it is alleged 
liave been so affected. By that Act, the Governor in Council, with a 
Superintendent appointed by tlic Governor and Council, constituted 
"the Board of Education ; the Province was to be divided into dis- 
tricts by the Governor and Council, who were to appoint an 
Inspector for each district; and to the Board of Education was 
cjonfided the power of making Regulations for the organization, 
.government and discipline of the Parish Schools, and for the 
examination, classification, and mode of licensing teachers: to 
appoint examiners of teachers; to grant and cancel licenses, and 
^t» hear and determine all appeals from the decision of the Trustees ; 
'to prescribe the duties of Inspectors of Schools; to apportion all 
^moneys granted by the Legislature for the support of such schools, 
OEunong the several Parishes, in proportion, &c. ; and to provide for 
'the establishment, regulation and government of School Libraries, 
9nd the selection of Books to be used ; but no books of a licentious, 
vicious, or immoral tendency, or hostile to the Christian Religion, 
^r Works on Controversial Theology, were to be admitted. To the 
Superintendent was confided, subject to the order of the Board, 
^he general supervision and direction of the Inspectors, and the 
enforcement and the giving effect to all the regulations made by 
ihe Board ; he was to collect informa/tion on Education, hold meet- 
ings in different parts of the Province, to which he was to invite 
the attendance of the Inspectors, teachers, and inhabitants; to 
address such meetings on the subject of Education, using all 
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187S. legitimate means to excite an interest therein; to cause Trustees, 
Ex parte School Committees, and Teacliers, to be furnished with copies of 
rknaud. the Regulations of the Board of Education, &c. ; to adopt measures 
to promote the establishment of School Libraries ; to provide plans 
for the construction of Scliool Houses, &c. ; with power to sue for 
books, &c., purchased for the use of Parish Schools, and for all 
moneys due on sale thereof; and he was required annually to pre- 
pare a report wpon the condition of the Schools and School 
Libraries, with information upon the system and state of Educa- 
tion generally; the amount expended in promoting it; with sug- 
gestions, accompanied with a return of moneys received for the 
sale of Books, &c., to be laid before the Legislature within ten 
days after the opening tlicroof. Provision was then made that three 
Trustees of Schools should be annuallv elected in each Town or 
Parisli, at the time and in the same manner as other Town and 
Parish Officers; who should be subject to the same pains and 
penalties for neglect or refusal to act, or the non-performance of 
their duties, as other Town and Parish Officers; and when any 
Town or Parish failed to elect, the Sessions should appoint as in 
other cases. In incorporated Towns, Cities, or Counties, the 
Council were to appoint the Trustees. The duties of the Trustees 
were ])ointed out : they were to divide the Parishes into convenient 
School Districts; to give any licensed teacher authority in writing 
to open a school in a district where the inhabitants had provided 
a school house and secured salary, and with their assent to agree 
with siicli teacher; to suspend or displace teachers for incapacity, 
&c. Tliey were required immediately after ratifying the engage- 
ment of a teacher, and annually thereafter, to call a meeting of the 
rate-payers of the district, for the purpose of electing a School 
Committee of three persons ; they were to accompany the Inspector 
in examination of Schools; they were at least once a year to 
examine all schools; to authorize such number of schools in any 
Town, &c., as the wants of the inhabitants might require; and if 
they deemed it necessary, authorize the employment of an Assistant 
Licensed Teacher in any large school; to apportion among school 
districts any money raised by County or Parish assessment for 
support, &c., of Schools. The election of a School Committee by 
the rate-payers was then provided for, and their duties pointed out, 
viz., to have charge of school house furniture, &c. ; to call meetings 
of inhabitants for providing school house, books, &c. ; to have con- 
trol of any Library, and appointment of a Librarian, Ac.; to 
receive and appropriate all money raised in the district for provid- 
ing a Library, &c. ; to admit free scholars, and children at reduced 
rates, being children of poor and indigent parents, &c. 
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The duties and qualifications of Teacliers are minutely detailed 
in section 8.* 

Provision is then made for Provincial assistance for support of 
Superior Schools and Libraries; and the subsequent sex^tions of the 
Act provide for assessment whenever the majority of rate-payers in 
any County, Parish, or District or Municipality determine to pro- 
vide for the support of Sch<Jols therein by assessment, with a 
provision that any District School supported by assessment shall 
be free to all the children residing therein. As these latter sections 
do not touch the questions we are discussing, it is unnecessary to 
refer to them more particularly. I'liis Act wa,s amendinl by the 
Act 26th Vic. cap. 7, which, however, merely gives to the Board 
of Education authority to order a re-division oif Districts improperly 
divided, and to limit the number of teachers, &c. This, then, was 
the state of the T^aw relating to Parish or Common Schools at 
the time of the passing of "The British Xorth America Act, 18(57 " 
and continued so until repealed hy *The Common Scliools Act, 
1871': and because it is alleged that rights and privileges secured 
hy or enjoyed under this Ai-t have been prejudicially affected by 
The Common Schools Act, it is contended that the latter Act 
isjoid. 

^Section 8 is as foUows : — 

"8. The teachertf. male and female. j,hall be divided into three classes, 
qualified as foHows: — 

"Male teachers of the first class. to teach spelling, reading, writing, arithmetic, 
EngHsh grammar, geography, history, book-keeping, geometry, mensuration, land- 
wnreylng» navigation and algebra ; of the second class — spelling, reading, writing. 
Arithmetic, English grammar, geography, history, and book-keeping; of the third 
class — spelling, reading, writing and arithmetic. 

"Every teacher of the first and second class, shall be qualified and enjoined 
to impart to his pupils a knowledge of the geography, history and resources of 
the Province of New Brunswick, and of the adjoining North American Colonies. 
"Female teachers of the first class to teach spelling, reading, writing, arith- 
metic. English grammar, geography, history, and common needlework ; of the 
second class — spelling, reading, writing, arithmetic, English grammar, geography 
and common needle work ; of the third class — spelling, reading, writing, arith- 
metic and conrmoD needle work. 

"Every teacher shall keep a daily register (ft the scholars, which shall be open 
for inspection at all times ; a visitor's book and enter therein the visits of the 
Inspectors. Trustees and School Committees respectively ; maintain proper order 
and dlaciplfne. and carry out the regulations made for his guidance. 

"Every teacher shall take diligent care and exert his beat endeavours to im- 
press upon the minds of the children committed to his care, the principles of 
Christianity, morality and justice, and a sacred regard to truth and honesty, love of 
their country, loyalty, humanity, and a universal benevolence, sobriety, industry 
and fnigaUty, chasity, moderation and temperance, order and cleanliness, and all 
other virtues which are the ornaments of human society; but no pupil shall be 
requfred to read or study In or from any religious book, or join in any act of 
devotion objected to by his parents or guardians ; and the Board of Education 
shall, by regulation, secure to all children whose parents or guardians do not 
object to it, the reading of the Bible in Parish Schools ; and the Bible, when read 
In Parish Schools by Roman Catholic children, shall, if required by their parents 
or gumrdlaos. be the Douay version, without note or comment." 
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^^^ The Parish School Act clearly contemplated the establishment 

sx parte throughout the Province of Public Common Schools for the bene- 
REHAUD. fi^ Qf i\^Q inhabitants of the Province generally; and it cannot, 
we think, be disputed, tliat the governing bodies under that Act 
were not in any one respect or particular, 'denominational/ The 
Board of Education was the Governor and Council, with a Super- 
intendent appointed by them. The Trustees were elected, or 
appointed as the case might be, as other Parish officers, and they 
were put in other respects on precisely the same footing as other 
Parish officers ; and tlie School Committee was elected by the rate- 
payers; and in nothing pertaining to the organization, regulation 
or government of the Schools, had any class of persons or denomina- 
tion whatever, as such, the slightest voice or right of interference — 
the Board of Education, on behalf of the inhabitants of the 
Province at large, being responsible for the general working of the 
eystem, and tiic Tnistees and School Committees having^ the 
management and direction of certain matters, under the Board 
of Education, in the particular localities for which they were 
respectively elected, but without reference, so far as can be gathered 
from the Statute, in any or either case, to class or creed. 

The schools established under this Act, were, then. Public, 
Parish or District Schools, not belonging to or under the control 
of any particular denomination; neither had any class of persons, 
nor any one denomination — whether Protestant or Catholic — any 
rights or privileges in the government or control of the schools, 
that did not belong to every other class or denomination, in fact, 
to every other inhabitant of the Parish or District ; neither had any 
one class of persons or denomination, nor any individual, any right 
or privilege to have any peculiar religious doctrines or tenets 
exclusively taught, or taught at all, in any such school. What is 
there then in this Act to make a school established under it a 
denominational school, or to give it a denominational character? 
A good deal has been said as to the intention of the Imperial 
Parliament in using the words "denominational schools,*' in sub- 
section (1). There seems to be no difficulty in giving a legal 
construction or definition to these words, if they are read in their 
ordinary sense. It is a well established canon of construction, that 
an Act is to be construed according to the ordinary and grammatical 
sense of its language, if precise and unambiguous; and it is like- 
wise a nile established by the highest appellate authority, that the 
language of a statute taken in its plain, ordinary sense — and not its 
policy or supposed intention — is the safer guide in construing its 
enactments. See Philpott v. St. George's Hospital.^ And in the 
great Sussex Peerage Case,^ the Judges declared the law to be, that 

» 6 H. L. Gas. 338 ; 3 Jur. N. S. 1269. * 11 C. ft F. 86 ; 8 Jnr, 7W. 
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if the words of the Act are of themselves precise and unambiguous, ^^"^^^ 

then no more can be necessary than to expound those words in their Sx parte 

natural and ordinary sense; that the words themselves do in such R'naitd 
case best declare the intention of tlie Jjcgislature. 

The 5tli paragraph of section 8, of the Parish School Act, has 
been very strongly relied on, as establishing a right in respect to 
denominational schools. Under that paragraph, the teacher is 
most certainly enjoined to take diligent care, and exert his best 
endeavours to impress on the minds of the children committed to 
his care, the principles of Christianity, morality, &c., &c. As we 
think it cannot be denied that the Schools under this Act were to 
be Public Parish Schools, for the benefit of all the inhabitants of 
the Parish or District in which they might be established, and the 
pupils attending the schools would necessarily, in a vast majority 
of cases throughout the Province, be children of parents belonging 
to different denominations; can it be supposed, with any reason, 
that the I^egislature could have intended that tlie teacher, who 
might possibly himself belong to a persuasion differing from all 
his pupils, should impress on the minds of his pupils the principles 
of Christianity, by instructing each one in the peculiar doctrines of 
the denomination of its parents? Still less, do we think it could 
have been intended, that the principles of Christianity to be 
impressed, should be those of a denomination to which any of the 
pupils did not belong, simply because they might happen to be those 
of a denomination to which the teacher, or even a large majority 
of his pupils, may have belonged. It seems to us, that, in view 
of the entire scope, object and policy of the Act, the duty imposed 
on the teacher by the 5tli paragraph of section 8, was a duty out- 
side of the Educational teaching of the school, (which is specifically 
provided for in paragraphs 1 & 2), to be perfonned as opportunities 
occurred, by precept and example, rather than by any direct or 
continuous system of dogmatic teaching; that the principles of 
Christianity, honesty, &c., to be impressed, were to be principles of 
general applicability, interfering with the peculiar religious views 
of none ;— doctrines, precepts, and practices, which all christian 
people hold in common, rather than the dogmatic teachings or 
tenets of a particular denomination or sect. This view would seem 
to be strongly confirmed by the last clause of the 5th paragraph, 
because, while under the first clause of that paragraph, the duty 
referred to is to be discharged by the teacher in respect to all the 
children committed to his care, without any exception in favor of 
any class or creed; the provision in the last clause is — "but no 
pupil shall be required to read or study in or from any religious 
book, or join in any act of devotion objected to by his parents or 
guardians," leaving the duty still on the teacher "to impress on 
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^^'^^' the minds of the cliildren committed to his care, the general 
Ex parte principles of cliristianity, morality, justice, a sacred regard for 
tnith and honesty, &c., &c. ;'^ and the paragraph ends by providin<]f 
that the Board of Education shall, ^*hy regulation, secure to all 
children whose parents or guardians do not object to it, the read- 
ing of the Bible in Parish Schools; and the Bible, when read in 
Parish Schools by Roman Catholic children, shall, if required by 
their parents or gufirdians, be the Doujiy version, without note or 
CO fn IN cut/' This paragraph, so far from making the schools 
denominational, or giving any rights or privileges in respect to a 
denominational school, appears to us to be directly opposed to the 
idea of denominational teaching in the schools. Does not the very 
last clause, (that most relied on at the argument), permitting the 
use of the Douav version, bv the addition of the word? 'Vithout 
note or comment,'' shew, that with the Bible read from that 
version, no denominational views of any kind shall be put forward; 
and is not the whole in this view entirelv consistent with the 
exclusion from the School Library, and from use, of all works on 
controversial theolog}'? But it has l)een said, that under the Parish 
School Act, schools were in fact established in certain localities 
where all, or a large majority of the rate-payers, happened to 
belong to one particular persuasion, in which the catechisms of 
particular Churches were taught, prayers peculiar to a particular 
religious body were us^ed, and books inculcating the doctrines, 
views and ])ractices of a particular denomination were used as 
Class Books; and that these school were therefore denominational, 
find conpefjut^ntly the class of ]>ersons belonging to any such denom- 
ination had a legal right or i)rivilegc with respect to denomina- 
tional schools. Assuming what is alleged to have been the case, — 
though on this point we have no information before us of which 
we can take judiirial notice. — surely it is begging the whole ques- 
tion. How can the mere fact, that, in exceptional cases, certain 
schools under the Parish School Act, drawing Provincial aid, may 
have been made for the time being, with or without the knowledge 
or sanction of the Board of Education, denominational, by reason 
of the teacher instructing the children exclusively in doctrines of 
a particular denomination, or using the prayers or books, or daily 
teaching the catechism ])eculiar to such denomination, confer any 
legal right or privilege on any class of persons with respect to 
denominational schools, or give the denomination whose tenets may 
have been so taught in anv such schools, rights or privileges other 
than those possessed by all and every the humblest inhabitant of 
the Parish in which such school existed, free and independent of 
all denominational connection? 

It is not by what the Board of Education, Superintendent, 
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Inspectors or Tnistees may have done or allowed to be done under }^'!^'_ 

the Act, nor is it from the mode in wliich the principles of Chris- Ex parte 
tianity may have been actually practically taught in one or a Rknaud 
hundred schools which may have drawn public money under the 
Parish School Act, that the question in a legal view must be deter- 
mined : we must look to tlie Law as it was at the time of the Union, 
and by that, and that alone, be governed. Where then do we find 
any legal exclusive right or privilege conferred on any denomina- 
tion to any school established or that might be established under 
that Act ; or any right or privilege conferred on any class of persons 
to deal with such a school as belonging to such persons as a class 
or denomination ; or as being under their control as such ; or that 
as a class they had any right to have taught therein, the peculiar 
doctrines of their denomination? The assumption that tlie 
character or status of the school could be legally altered or affected, 
or rights gained by reason of the religious opinions or feelings of 
the inhabitants of. a District, or a majority of them, because in 
such a case Trustees and a School Committee might perchance be 
elected from a particular denomination, and so that then the school 
might be made denominational, is in our opinion entirely erroneous. 
To the Board of Education is entrusted the controlling, governing 
power. By those rules and regulations, made and ordained within 
the letter and spirit of the Act, must all acts under them be con- 
trolled and governed, wholly independent of the religious opinions 
of the electors of the District, or of tlie Trustees elected bv them. 
It appears to us, then, that in passing the Parish School Act, the 
Legislature contemplated a general system of Education for the 
benefit of all the inhabitants of the Province, without reference to 
class or creed ; that such schools were to be organized, regulated and 
governed by public Iwdies not owing tlieir existence to, or l>eing in 
any way under the control of any class or denomination; that the 
Act made no provision for any schools established thereunder being 
denominational, and did not provide that any sect or denomination 
whatever, as such, was in any such schools to have c-ontrol or pre- 
cedence, nor in any way give or recognize any right in any class 
of persons to have in the schools established thereunder, the doc- 
trines, precepts or tenets of their denomination taught as part of 
the system of instruction, or to have such schools in any other 
respect denominational in their character. That with reference to 
religion, the Act simply recognized the duty of impressing on the 
minds of the pupils the general principles of Christianity, honesty, 
&c., common alike to all christians; and simply required to be 
secured by regulation the reading of the Bible as the inspired Word 
of God, accepted by all Christians as the basis of their faith, secur- 
ing always to the Roman Catholics the use, when read by Roman 
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^^78. Catholic children, if required by their parents, the version recog- 
Ex parte nized by their Church, but without note or comment ; but at the 
RENAUD. same time, with the greatest apparent caution and scrupulous care, 
lest the religious principles of any should be interfered with, pro- 
viding that even with respect to the inculcating of the principles 
of cliristianity, morality, &c., as indicated, no pupil should be 
rccjuired to read or study in or from any religious book, or join 
in any act of devotion, objected to by his parents or guardians. 
And so, even with respect to the reading of the Bible, it is to be 
secured only to tliose children whose parents and guardians do 
not object. If, then, the establishment of denominational schools, 
or the teaching of denominational doctrines, was not recognized 
or provided for by the Act, and the Roman Catholics had there- 
fore no legal riglita, as a class, to claim any control over, or to 
insist that the doctrines of their Church should be taught in all or 
any schools under the Parish School Act, how can it be said 
(though as a matter of fact such doctrines may have been taught 
in numbers of such schools) that as a class of persons they have 
been prejudicially affected in any legal right or privilege with 
respect to ^'Denominational schools," construing those words in 
the ordinary meaning, because, imder ^The Common Schools Act, 
1871/ it is provided that the schools shall be non-sectarian? 

But it is contended in this case, that the words *T)enominational 
schools" were not use by the Legislature, and should not be con- 
strued by us, in their ordinary grammatical sense and meaning, 
but should have a much broader interpretation. While freely 
admitting that, though the general rule is, that every word must 
be understood according to its legal meaning, in construing an 
ordinary, as opposed to, a penal enactment, where the context 
shews that the Legislature has used it in a popular or more enlarged 
sense. Courts will so construe the language used; we are at a loss 
to discover anything in "The British North America Act, 1867,'* 
indicating a legislative intention of using the words otherwise than 
in their ordinary meaning. It is clear enough that the reference 
in sub-section 2 to separate and dissentient schools in Ontario and 
Quebec, is especially to schools of Protestants and Catholics; and 
it is, perhaps, equally clear that sub-section 3 applies only to 
schools of a like character existing in any of the four Provinces. 
But we are at a loss to understand why sub-sections 2 & 3 should be 
held to control or in any way limit or affect a previous distinct 
enactment, couched in plain and unambiguous language, and which, 
by quite as clear and unequivocal terms, has relation to all classes 
of persons or denominations, and to all the Provinces of the 
Dominion; or why, because separate and dissentient schools, as 
between Protestants and Roman Catholics, not only in Ontario and 
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Quebec, but in any Province in which they may exist at the Union, ists. 
or be thereafter established, are provided for and protected, there- ex parte 
fore we must necessarily infer therefrom, that in using the term rinaud. 
'^Denominational schools" in sub-section 1, the Legislature intended 
to legislate only as between Roman Catholics and Protestants, and 
ination'^ or "denominational,'' as generally used, is in its popular 
ordinary acceptation of the term. We think that the term "denom- 
ination'^ or "denominational,'' as generally used, is in its proper 
sense more frequently applied to the different denominations of 
Protestants, than to the Church of Rome ; and tliat the most reason- 
able inference is, that sub-section 1 was intended to mean just 
what it expresses, viz., that "any," that is, every "class of persons" 
having any right or privilege with respect to denominational 
schools, whether such class should be one of the numerous denom- 
inations of Protestants, or Roman Catholics, should be protected 
in such rights. If it had been intended that the clause was to be 
limited in its application to Roman Catholics and Protestants, only 
as dissentient one from the other, and apply to schools other than 
those usually understood as denominational schools, is it not fair 
to presume that the Legislature would have used some expression 
in the sub-section itself indicating such a particular sense, especially 
as we have seen there were at the Union, in this Province at any 
rate, strictly denominational schools, both Protestant and Roman 
Catliolic, to which such a clause would be applicable; and for the 
very reason also, that when dealing with scliools as between 
Protestant and Roman Catholic in sub-sections 2 & 3, the language 
clearly confines it to those bodies respectively? 

But assuming that the term "Denominational Schools" is not 
to be construed in what has been called its narrow signification, 
perhaps the most favorable position to assume would be, to read 
the sub-section 1 as meaning substantially that nothing in any 
such law shall prejudicially affect any right or privilege which any 
class of persons, as a denomination, had by law with respect to 
schools in the Province at the Union. Let us endeavour to ascer- 
tain whether in such a case we would be justified in pronouncing 
the Common Schools Act, 1871, ultra vires, and therefore void. 

Except in the matter of compulsory taxation, there is no very 
great difference in principle, that we can discover, between the 
Parish School Act of 1858 and the Common Schools Act of 1871. 
The general government, superintendence and control of the 
schools, are, under both laws, vested in a Board of Education 
almost similarly composed, tlie only difference being, that to the 
Governor and Council and Superintendent, is added the President 
of the University, under the latter Act; in fact, the power to make 
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^^'^^- Regulations for tlic organization, government and discipline of the 
Ex parte Scliool?, ap}X)intinent of Examiners of Teachers, and the power of 
granting or cancelling licensee's, and of making such Regulations as 
may be necessary to carry into effect the Act, and generally to pro- 
vide for any exigencies that may arise under its operation, are 
precisely the same in both; — (See sec. 4, paragraphs 3 to 10, of 
the Parish Scliool Act, and sec. G, sub-sections 4 to 8, of the Com- 
m(m Schools Act) : and tlie details are to be carried out by a Super- 
intendent, Inspectors and Trustees, alike substantially under both 
Acts; and the duties and powers of these officers do not in principle 
substantially differ. But there are, of course, differences. Those 
relied on are, that the Common Schools Act has no enactment 
similar to section 8 f)f the Parish School Act; that the Parish 
Sclwiiol Act had no enactment similar to Section 58, sub-section 
P^^, of the Common Schools Act; and this section, it is 
alleged, prohibits the granting Provincial aid to any but 
Schools under the Common Schools Act; and that by the 
()()th section of the Common Sdiools Act, all schools con- 
ducted under its provisions shall be non-sectarian — a provision not 
to be found in the Parish School Act; and it is c*ontended, that 
the omission in the one case, and the express enactment in the 
other, prejudicially aife<^^t the rights and privileges which the 
Roman (\it holies, as a class of persons and a denomination, had in 
the schools established or which might have been established under 
the Parish School Acrt ; in other words, that the rights and privileges 
which they had under the one, the omission and the enactments 
referred to prevented their claiming or obtaining under the other. 

With, reference to tlie omission: The Parish School Act no 
doubt declares that the Board of Education shall secure to all 
chifdren whose parents do not object, the reading of the Bible, and 
that when read by Roman Catholic children, if required by their 
parents, it shall be in the Douay version, without note or comment. 
Here, we have expressly directed to be secured to all children, what 
many persons no doubt consider a great right and privilege; and 
Roman Catholic parents have a great right secured to them, viz., 
to have, if they require it, a particular version of the Bible read. 
As to the reason why a similar provision, securing these important 
rights, in which Protestants and Catholics were both interested, 
was excluded from the Common Schools Act, it is not our business 
to in(|uire; what we have to determine is, does this omission make 
the Law void, if in other respects unobjectionable? We think not. 
If this was a right or privilege which existed at the Union, the 
legislature certainly have not protected it by any express enact- 
ment. But is the right taken away? May it not still exist, pro- 
vided always, it is a right which legitimately comes tinder sub- 
section 1, section 93? Because that section declares that nothing 
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ill any such Law shall prejudicially affect any such right ; and in __ 
such case, reading the Common School Law by the light of this ^* p^*'^^ 
section^ would it not be the duty of the Board of Education under ^ * ** ^ ^ ^ • 
the Common Schools Act, instead of making Regulation 21, declar- 
ing as follows : — that "It shall be the privilege of every Teacher 
to open and close the daily exercises of the school by reading a 
portion of Scripture (out of the Common or Douay version, as he 
may prefer) , and by oflPering the Lord's Prayer — any other Prayer 
may be used, by permission of the Board of Trustees; but no 
teacher may compel any pupil to be present at those exercises, 
against the wishes of his parents or guardian, expressed in wTiting, 
to the Board of Trustees ;" to secure by Regulation, just what the 
Board of Education were bound to secure under the Parish School 
Act of 1858; that is, to make just such a Regulation aa the Parish 
School Act required to be made ? We have seen they have precisely 
the same, and only the same powers to make Regulations, as the 
Board had under the Parish School Act. By this simple means, 
the rights of all the children and their parents in the Province — as 
well Protestants as Roman Catholics — which existed at the Union, 
would be preserved, and all just cause of complaint on this head 
removed. Why the Board of Education should have departed from 
the principle and policy of the Parish School Act, and taken from 
the parents of all the children of the country — Protestant and 
Boman Catholic alike — the great boon and privilege of insisting 
on the Bible being read in schools, as they have done, and should 
have conferred on the teacher, not only the privilege of reading 
the Bible or not as he likes, but out of the Common or Douay 
version — ^not as the children or their parents may. choose, but as 
the teacher may prefer, though he cannot compel the attendance 
of the pupils, — is not for us to attempt to explain; we simply 
point out the fact. But if the right secured by the Parish School 
Act is protected by The British North America Act, 1867,' we 
fail to see, because the Board of Education may not have made 
such a Regulation as they ought in such case to have made, or 
have made a Regulation they ought not to have made, that 
the action of the Board, or its non-action, can render the Act of 
the Legislature inoperative. 

If the right and privilege falls under section 93, and if ,there 
is no power to compel the Board of Education to make such a 
Regulation, or the I^egislature should have inserted a clause in the 
Common Schools Act( requiring them to do it, is not this just a 
case where sub-section 4, of section 93 of The British* North 
America Act, 1867,' applies? viz: — "In case such Provincial Law, 
as from time to time seems to the Governor General in Council 
requisite for the due execution of the provisions of this section is not 

19 14 N. B. B. 
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^^^^- made, then as far only as the circumstances of the case may require. 
Ex parte the Parliament of Canada may make remedial laws for the due 
execution of the provisions of this section/' In this connection we 
may refer also to the 20th Regulation, which, it has been contended, 
prejudicially affects the rights and privileges which the Roman 
Catholics had under the Parish School Act. This Regulation 
declares that "symbols or emblems distinctive of any national or 
other society, political party, or religious organization, shall not be 
exhibited or employed in the school room, either in its general 
arrangements or exercises, or on the person of any teacher or 
pupil." It may be, tiiat the Board of Education have disregarded 
the general policy of the Common Schools Act, and interfered 
with the rights of teachers, parents and children, in excluding 
from the schools alike teachers and pupils, who may exhibit on 
their persons, in dress or ornament, symlx)ls or emblems distinctive 
of any national or other society, political party, or religious organ- 
ization : for, however clear the right of the Board of Education may 
be to make regulations necessary for the good government and 
discipline of the schools ; to make arbitrary, restrictive regulations, 
as to the dress or personal adornment of the teachers and pupils, 
or which are calculated, unnecessarily to interfere with the feel- 
ings, national, «)cial or religious, in matters not calculated to give 
any just cause of offence to others, or to interfere with good order 
in the schools, is quite another question. And while it is by no 
means clear to us, that any power exists in the Board of Education, 
under the Common Schools Act, by regulation, to deprive teachers, 
parents and children, of their right of aw^ess to the Free Schools of 
the country, to the support of which they, and all others, are 
forced to contribute, unless they submit to such regulations; and 
though the assumption of such a power of practical expulsion by 
the Board of Education raises a question involving important and 
delicate rights, — rights which, in this land of civil and religious 
freedom, few may be willing to see infringed — or at any rate, 
raising discussions which must be unpleasant to those engaged in 
them, and calculated to result in consequences which can scarcely 
fail to produce acrimonious feelings, and in the end be injurious 
to the cause of Free Education, which we must presume the Regu- 
lation objected to was intended to further; all we can say is, as 
the case stands, the Regulations are not before us in such a way 
that we can deal with them, and therefore we are not called upon 
to express any decided opinion as to their validity, because the 
constitutionality of the Act cannot, in our opinion, be affected by 
any regulation made under it, there being nothing unconstitutional 
in the Act itself, that we can discover. 

The second objection is easily answered. The provision in sec. 
,68, sub-sec. 12, of the Common Schools Act, declaring that no 
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public funds shall be granted, would seem to apply to the schools ^^'^^' 

particularly referred to in the preceding part of that section, and ^^ po^rte 

not to all schools. But, if it was intended to apply generally to 

all schools, as Mr. Duff's argument assumes, what does it amount 

to? It cannot take from the Legislature the right to make such 

grants. Thus, we see in the Estimates of the year 1872, grants 

were recommended by the Lieutenant-Governor, and no doubt 

made, for all the denominational schools before specifically referred 

to, (see Journals of House of Assembly, page 124) ; and if such a 

clause was ultra vires, and we declared it void — cui bono f It would 

not aflEect the other parts of the Act, and what would practically 

be attained ? The Legislature could, whether the clause stands or 

is declared void, do just as it pleases about granting or withholding 

the public funds. 

But it i^ contended that the 60tli section declaring "that all 
schools conducted under the provisions of this Act shall be non- 
sectarian,'' prejudicially affects tlie right and privileges which the 
Roman Catholics, as a class, had in the Parish Schools at the time 
of the Union. It cannot be denied that to the Provincial Legisla- 
tures is confided the exclusive right of making laws in relation to 
Education; and that they, and tliey only, have the right to establish 
a general system of education, applicable to the whole Province, 
and all classes and denominations, provided always t^iey have due 
regard to the rights and privileges protected by section 93 of ^The 
British North America Act, 1867.* Now, what in this case, is 
the right or privilege claimed to have been prejudicially affected? 
Is it a legal right or privilege that could have been put forward and 
enforced by the Roman Catliolics, as a class, under all circumsatnces 
and in every Parish or Common School; or is it a legal right con- 
fined to the Roman Catholics as a lx)dy ; or does it belong equally 
to all and everv of the other denominations of Christians in this 
Province, and capable by them of enforcement ; or, on the contrary, 
was it not the mere possible chance of having religious denomina- 
tional teaching in certain schools, dependent entirely on accidental 
circumstances; as, on what might happen to be the religious views 
of the majority in the Parish, and then on the accidontal re^^ult 
the election of Trustees and School Committee, and on the views 
of the parties so elected, as to religious denominational teaching, 
and their willingness to permit it in the schools, (admitting that 
the Trustees or Committee had any discretion in the matter, which 
perhaps is more than doubtful) ; was it not also dependent on the 
Board of Education, who had the general controlling power? If 
dependent on circumstanes such as these, how can it be considered 
such a legal right as could have been contemplated by the Imperial 
Parliament in passing the 93rd section of The British North 
America Act, 1867,? Where is there any thing that can, with any 
propriety, be termed a legal right? Surely the Legislature must 
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have intended to deal with legal rights and privileges. How is 
E^ pane it to be defined — how enforced ? 

Jt by no means follows as a necessary legal consequence, that 
because a majority of the inhabitants of a Parish or School Dis- 
tri<*t may l^elong to a particular persuasion, they would necessarily 
vote for Trustees favourable to denominational teaching, nor could 
they 1)0 compel leil by any legal process so to vote; nor does it follow 
that Trustees when elected even by a majority of one denomina- 
tion, would necessarily prove favourable to denominational teach- 
ing ; and by what legal process could they be constrained to assent 
to its introduction in the schools? And again, suppose up to this 
point all were favourable, might not the whole scheme be ignored 
by the Board of Education; and how then could any class of 
persons, as su(*h, no matter to what denomination they may belong, 
claim of right to control or direct the acts or doings of any of these 
parties; or how could Electors, Trustees, School Committees, or 
the Board of Education, be compelled to make any school in any 
^ense denominational, or in other words, to confer on any such 
class, denominational rights? Surely the rights contemplated 
must have been legal rights : in otlier words, rights secured by law, 
or which tliev had under the law at the time of the Union. If 
any such existed, they nmst have been capable of being clearly 
and legally defined, and there must have existed legal means for 
their enforcement, or legal remedies for their infringement, for 
It is a clear maxim of law, that uhi jus, ibi remedium. It was said 
long ago in a celebrated <*ase, that if a man has a right, he must 
have a means to vindicate and maintain it, and a remedy if he is 
aggrieved in the exercise and enjoyment of it; and that it was 
indeed a vain thing to imagine a right without a remedy, for want 
of right and want of remedy are reciprocal. What possible legal 
means could anv denomination have invoked under the old Parish 
School Act, to com))el any one school to be made denominational, 
or to require and insist that in any one school denominational 
tenets, doctrines, precepts or practices, should be taught or used? 
But then it was repeatedly urged upon us, that under the Parish 
Sc^hool Act, circumstances might, and very often did occur, 
where schools might, and in numerous cases did, become denomina- 
tional; but that by reason of section 60 of the Common Schools 
Act, such was not now possible. The answer is eimply this: 
The inability of a class of persons to have under the Common 
Schools Act, that which possibly they might under certain 
exceptional and accidental circumstances have had imder the Parish 
School Act of 1858, but which they had no right to insist on 
having, is a damage not occasioned by any thing which the law 
esteems an injury, — a kind of damage termed in law, damnum 
^ihsque injuria, and for which there is no remedy. And so, in 
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til is case, as there was no legal right to liave denominational schools ^^^^' 
or denominational teaching, there ?s no injury in legal contempla- ex parte 
tion committed by the Legislature dealing with the question in Renau©^. 
such a manner as to prevent the possibility arising, and conse- 
quently no right to have the action of the Legislature abrogated. 
It may be a very great hardship, that a large class of persons 
should be forced to contribute to the support of schools to which 
they are conscientiously opposed, or be shut out from what they 
have hitherto, under certain circumstances enjoyed, and be with- 
out remedy; but by any such considerations, Courts of Justice 
ought not to be influenced : hard (*ases, it has been repeatedly said, 
are apt to make bad law; and it has also been justly remarked, 
that if there is a general hardship affecting a general class of cases 
or persons, it is a consideration for the Legislature, not for a 
Court of Justice. 

Fisher, J. I concur in tlie judgment of my brethren, as to the 
constitutionality of The Common Schools Act, 1871; but as there 
are some sentiments in it in which T do not agree, I have thought " 

in a matter of so much delicacy and importance, is was better to 
read the judgment that T had written, than attempt to qualify 
opinions which my bretlircn had so fully considered. 

The right to impose this assessment is objected to on the ground 
that it includes a sum for the support of schools under the 
authority of the Act relating to Common Schools, 34 Vic. cap. 
21, which it is contended is unconstitutional; that the Legislature 
have no power to pass it, because it contravenes the exception .in 
the .4ct of the Union. 

The exclusive powei» of legislating upon the subject of Educa- 
tion is, by the 93rd section of that Act, conferred upon the 
Legislature of each Province, subject to the reservation of the 
rights of any class of persons with respect to denominational 
schools. 

Every one acquainted with tlie liistory of the Provinces which 
comprised Canada before the Union knows tlie reason for the 
insertion of some of the provisions of this section. It was found 
to be the only mode of solving a que.stion that had caused serious 
difficulty witli the (rovernment and Legislature of that Province. 

Paragraphs two and tliree were constructed to soothe and 
settle these difficulties, and at present only apply to that Province, 
now consisting of Ontario and Quebec, where schools were in 
operation at the Union, answering the description given them in 
these paragraphs. 

Whether the fourth paragraph applies to any other law than 
6uch as is referred to in the third paragraph, it is not necessary 
to consider, as the constitutionality of the School Act depends 
entirely upon the meaning of the first paragraph. 
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^^'^^- _ The simple question for solution is, does The Common Schools 
Ex parte Act, 1871, prejudicially affect any right or privilege with respect 
to denominational schools, which any class of persons had by law 
in the Province at the time of the Union? It is not merely a right 
or privilege. A denominational right or privilege, of itself, if 
any such existed, would not alone make The Common Schools 
Act unconstitutional. It mnst be a right or privilege with respect 
to a denominational school, which a class of persons had by law at 
the I^nion, which is prejudicially affected by this Act, to render 
it unconstitutional. 

It appears to me, that the first enquiry is — ^What is a denom- 
inational school ? In my opinion, it is a school under the exclusive 
government of some one denomination of Christians, and where 
the teneta of that denomination are taught. But assume that a 
school answering either of these requisites is a denominational 
school, and this is the lowest ground upon which it can be put, 
and then examine tlie laws in force at the time of the Union, to 
ascertain if any such school then existed by law, and if the right 
of any class of persons therein has been prejudicially affected by 
the Common Schools Act. There were denominational schools at 
the Union, such as the Varley School in Saint John, the Sackville 
Academy, the Madras School, and the like,- but they are not 
touched by The Common Schools Act, 1871 ; they remain in the 
enjoyment of all the rights they had at the Union. The Act 20 Vic. 
cap 9, intituled "An Act relating to P.arish Schools,*' with some 
unimportant amendments not affecting the present question, was 
in force at the Union. As it has been superseded by The Common 
Schools Act, 1871, which is objected to, we must refer to its pro- 
visions to ascertain whether it authorized any denominational 
school ; for if it did not, then the Act under consideration has not 
in any of its provisions prejudicially affected any right or privi- 
lege any class of persons enjoyed at the Union. The very title 
of the Act proclaims its unsectarian character as fully, to my 
mind, as the positive enactment of the Act of 1871, that the schools 
conducted under its provisions should be non-sectariaij — a useless 
provision in an Act which alone provided for the establishment of 
such schools. Parish schools, that is, schools in and for everv 
Parish in the Province, according to the political division of the 
Province into Counties, Towns, and Parishes, distributed and 
sustained by public aid according to the population and extent of 
each Parish, — the number and classes of the schools must, in the 
verv^ nature of things, be other than denominational. I will now 
refer to the provisions of the Act, and see if there is any authority 
for the establishment of a denominational school under it, or anv 
countenance in the Act for such a school. The Governor in 
Council appoints the Superintendent of Schools, who, with the 
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Governor and tliree members of tlio Executive Council, constitute ^^^^- 
the Board of Education. The inspection of the schools is done e^ parte 
altogether by political agency. The Governor in Council is author- 
ized to divide tlie Province into four districts, and appoint one 
Inspector for each district. The Board of Education, a purely 
political body, make rules and regulations for the organization 
and government of the schools, and such other regulations as may 
be deemed necessary to carry tlie Act into effect. There was no 
restriction whatever upon the power of the Board in this respect. 
The Board regulates the mode of licensing, examining, classifying, 
and paying the teachers, and prescribes the duties of the Inspectors. 
The Superintendent, a political officer, has the general direction 
and supervision of the schools, subject to the order of the Board. 
Each Parish was to be divided into school districts bv three Trus- 
tees annually elected by the rate-payers, at the same time and in 
the same manner as other Town or Parish officers were elected, 
and subject to the same penalties and disa])ilities, with the same 
provision for appointing them, in case of failure in the election. 
They employ the Teachers, and may dismiss them, subject to an 
appeal to the Board of Education. They are to examine the 
schools, and apportion the money raised by assessment, when so 
raised, amongst the different schools. Each school was under the 
immediate supervision of a School Committee elected annually by 
the rate-payers of the district. They were empowered to admit 
free scholars, and children of poor parents at a reduced rate. The 
law also provided for a Superior School in each Parish, thus also 
supplying the means for higher education. The teachers, both 
male and female, were divided into three classes, with an appropriate 
allowance to each class from the Provincial Treasury, and with 
duties, as to the subjects taught, prescribed in the Act for each 
class. It provided for a School Library in each district, by a money 
grant in aid of the amount raised in the locality for that purpose, 
and placed the selection of books under the control of the Board 
of Education ; but expressly excluded works of a licentious, vicious, 
or immoral tendency, or hostile to the Christian religion, or works 
on controversial theology. This is the only part of the law in 
which any thing of a denominational character is referred to in 
any way; and it shews how jealous the Legislature was in guarding 
the law, and in preserving the schools from any denominational or 
sectarian tendencv. Provision was made for the education of the 
children of the whole people, in schools of every grade, and by 
teachers of both sexes; and by the Superior School, the wants of 
higher education were provided. The whole machinery of the Act 
is designed to make the schools common to the child of every man, 
irrespective of his religious opinions. The Act recognizes the agree- 
ment of the inhabitants of any locality with a teacher licensed by 
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^^^^- the Board of Education, when they have provided a sufBcient school 
Ex parte hoiise and secured the necessary salary, raised by voluntary con- 
renaud. tribution or tuition fees. It contains provision for voluntary 
assessment in the District, Parish or County where the rate-payers 
determine to adopt that mode of supporting the schools; and in 
sucli case the schools are declared to be free to the children of all 
the inhabitants. Tlie sy8t<?m is prescribed by the Board of Educa- 
tion ; the localities take an active part in the establisliment and 
government of the s^-hools, subject to the general control of the 
Government. The local agency is exercised, and the local officers 
appointed, in the same manner as for the government and support 
of the poor, the liiglnvays ,or any other local or parochial object. 
Xeither class, creed, nor colour, affect or influence the one more 
than the other. The only qualification for the electors of any 
officer is that they are to be rate-payers upon real or personal 
property, or income. Xo class or creed had, under the Act, any 
peculiar right, either in the general government of the whole 
Province, or in any. Parish or school. Now, when all this machinery 
for working the Act relating to Parish Schools had been made, 
is it not a striking proof of the determination of the Legislature 
to avoid the very thing which it is contended the Act authorizes; 
by restricting the power of the Board of Education to make Rules 
and Regulations in this respect, and expressly excluding from the 
School Libraries works hostile to the Christian religion, or works 
on controversial theology; while it left the inhabitants free to 
elect their local agents, who should em])loy their teachers, and look 
after the schools. To secure to every man, and the child of every 
man, a just equality with regard to his religious faith, it enacted, 
in effect, that the great leading principles of Christianity should 
be inculcated in the schools ; but there should not be in the Library 
A lx)ok upon controversial theology, or, in other word«, with 
denominational teaching. What sort of denominational school 
would that be, where the master would not be aided in his dog- 
matic teaching by the writings of men of his own faith? Wlien a 
denominational school is established, how strictly this is provided 
for. Take any one of the Acts on our Statute Book, and examine 
its provisions. I will refer to the Act incorporating the Trustees 
of the Wesleyan Academy at Mount Allison, Sackville, (12 Vic. 
cap. 65) ; the 11th section is as follows: — "No person shall teach, 
maintain, promulgate or enforce any religious doctrine or practice 
in the said Academy, or any other department thereof, or in any 
religious services held upon the said premises, contrary to what is 
contained in certain Notes of the New Testament, commonly 
reported to be the Notes of the said Rev. John Wesley, A. M., and 
in the first four Volumes of Sermons, commonly reported to have 
been written and published by him." Take the Charter of the 
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Madras School, or any otiier Act, and the same strict provision for ^^^^- 
dogmatic teaching is made. I pass by the Colleges, which were Ex parte 
referred to by the Counsel on the argument on this rule, as not R^naud 
material to tlie inquiry, if they are within the category contended 
for. I can hardly imagine any stronger illustration of the princi- 
ple that pervades the whole Act relating to Parish Schools, than 
the language of the eighth paragraph of the fourth section, which 
thus restrains the legislative power of the Board of Education. It 
is as follows: — "To provide for the establishment, regulation, and 
gowrnment of Scliool Libraries, and the selection of books to be 
used therein; but no works of a licentious, vicious, or immoral 
tendency, or hostile to the Christian religion, or works on con- 
troversial theology, shall be admitte;!." It has been urged that the 
sixth paragraph of sa^tion 8 countenanced denominational teachr 
ing. I think no one can read that sei^-tiou, and fail to discern that it 
enacts the very contrary. The words of the paragraph are: — 
"Ever}" teacher shall take diligent care, and exert his best 
endeavours to impress on the minds of the children (H^mmitted to 
his care the principles of Christianity, morality, and justice, and a 
sacred regard to truth and honesty, love of their coimtry, loyalty, 
humanitv, and a universal benevolence, sobrietv, industrv and fru- 
gality, chastity, moderation and temperance, order and cleanliness, 
and all other virtues which are the ornaments of human societv." 
Surely it cannot be disputed that this can be done without any 
denominational teaching, or, in the language of the Statute, with- 
out entering upon controversial theology. There are certain great 
fundamental principled of Christianity, common to all, that may 
be enforced, without trenching u])on debatable ground. Take the 
Sermon on the Mount, or any of the lessons of the Great Teacher 
himself, for example. To avoid any abuse of this duty or privilege 
of the teacher in the Parish Schools, the Legislature proceeds 
further to enact — "but no pupil shall be required to read or study 
in or from any religious book, or join in any act of devotion 
objected to by his ]>arents or guardians." Here is a positive enact- 
ment against denominational teaching. Knowing it to be possible 
for a designing teacher, under colour of the authority to impress 
upon the minds of the children the principles of Christianity, and 
all other \nrtues, stealthily to teach doctrines of a denominational 
or sectarian character, and to ])rotect the child from the influence 
of such teaching, tbe parents are empowered to interfere and with- 
draw the child from any such teaching, or from joining in any act 
of devotion having such a tendency. 

The paragraph then proceeds thus — "and the Board of Educa- 
tion shall, by regulation, secure to all chiklrcn whose parents or 
guard ian«? do not object to it, the reading of the Bible in Parish 
Schools." What is there denominational in thus inculcating the 
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1873. principles of Christianity, and all other virtues which are the 
Ex parte omanients of human society? What better mode could be adopted 
RKNAUD. than by ix?ading portions of the Bible? It certainly is not a 
denominational book. It is the common standard of faith and 
practice to all Christians. To it they all appeal. Where are such 
ennobling thought* as in the Bible? It is said to be an historical 
fact, that when the question of reading the Bible in the Common 
Schools of one of the Cities on this Continent was debated, the 
Jews voted for it, on the ground that it was well adapted to the 
instruction of cliildren, because of the sublime principles of moral- 
ity it contained. Though the Bible is regarded as the great charter 
of our salvation, as the revelation of the will of God to man, 
eminent Divines in one branch of the Church Catholic object that 
some words, some expressions, some sentences, are incorrectly 
rendered in our ordinary English version, and recognize another 
version as being a more correct interpretation of such words, 
expressions, and sentences. The Legislature, with the same object 
of preventing any denominational right, enacts — "and the Bible, 
when read in Parish Schools by Roman Catholic children, shall, 
if required by their parents or guardians, be the Douay version, 
without note or comment'' ; the very words "without note or com- 
ment," of themselves, are significant proofs of the intention of the 
Legislature. Assuming tliat the Bi])le is a denominational book, 
and I cannot tliink any one will seriously contend that it 
is, and that this provision created a right — a denominational right 
if you please — that will not help the ultra vires argument, because 
if it were so, it is a right or privilege which a class of persons had 
by law at the Union, to have the Bible read in a Parish School, not 
m a denominational school, and that it is not a right secured by 
The British North America Act, 1867,' even if it existed. I have 
endeavoured to ascertain the true construction of the Act relating 
to Parish Schools, as the only Act affecting the question; I include 
the amendments, which are not important. Every other Act which 
confers upon .any denomination a right or privilege with respect 
to denominational schools,, is left unrepealed, so that no right or 
privilege enjoyed by any class of persons under any such Act is 
prejudicially or in any way affected by the Act under consideration. 
I will now refer very briefly to the 34rth Vic, cap. 21, intituled 
"An Act relating to Common Schools." It is substantially the 
same as the Act of 1858, relating to Parish Schools. The Board 
of Education is the same, with the addition of the President of the 
University. It has the same large powers. The duties of the 
Superintendent are the same. The number of Inspectors is 
increased, with smaller districts for each, but with duties very 
similar to what they discharged under the old law. The Trustees 
are appointed in the same manner as under the old law, and dis- 
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charge much the same duties, including the duties of the School ^^'^^' 
Committee. The Teachers are classified and paid as in the old law. ex parte 
Superior Schools are provided for, and Libraries, upon the same R«naud 
principle. The only real difference that I can discover, arises 
from the different modes of supporting the school. Under the Act 
of 1871, the portion of the support furnished by the inhabitants is 
raised by assessment; and in the machinery and provision necessary 
for working this out, and tlie different modes of paying and sup- 
porting the schools, that it involves, is the only difference. In 
other respects, this Act provides for the attainment of the same 
object by the same means. It is said that there is no provision 
requiring the reading of the Bible in the schools. The Board of 
Education may by Regulation ])rovlde for it, as in the Act relating 
to Parish Schools. It it were otherwise, it would not help the 
ultra vires argument, unless the schools could be shewn to be 
denominational. 

Upon the argximent, it was contended that some of the Regula- 
tions interfered with the rights of a class of person*?. I confess I 
was unable to discover the bearing of that argument upon the ques- 
tion. How, if the I^aw wero good, a bad Regulation — if such there 
was — would affect it? Assume that this contention is correct, and 
that it prejudicially affects tlie right that a class of persons had at 
the Union, such a right, if it existe<l, is not saved by The British 
Xorth America Act, 18(>7;' l)ecause it would be a right or privilege 
with respect to a Parish School, and not to a denominational school. 
I cannot discover that the Regulations have any thing to do with 
the question of the power of the Legislature to pass the Act, or 
can form any guide in the interpretation of it. It appears to me 
that under either of the Acts of 1858 or 1871, it was competent 
for the Board of Education to make any of the Regulation*; referred 
to: whether they exercised their powers wisely or unwisely, under 
the Act of 1871, is another question. The propriety of the Regula- 
tions objected to is a question of public policy, upon which I am 
not called upon to express an opinion. I may, as an individual, 
entertain a very strong opinion as to its policy. As a Judge, all 1 
feel called upon to do is to consider its legality, and for myself, on 
that point, I entertain no doubt. 1 am therefore of opinion that 
the Rule should be discharged. 

Wetmore, J. While fully concurring in the opinion of my 
learned Brethren as to the constitutionality of The Common 
Schools Act, 1871,' I do not wish to be understood as expressing a 
participaton in any doubt whatever as to the Regulations of the 
Board of Education. I think the only question properly before 
the Court is as to the Act itself, and not as to the Regulations. We 
are only called upon to decide whether or no, the Schools Act, 
or any part .of it, is ultra rirrfi: and upon the decision, the assess- 
ments, to set which aside the application is made, are to be affected. 
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If the Act itself is not ultra vires, I do not see liow the promulga^ 
tion of any Regulation, even supposing it to be one which the 
Schools Act would not warrant, or to be in violation of the pro- 
visions of section 93, sub-section 1, of The British North America 
Act, 1867,' can affect the case any more than assessors acting in 
violation of the law under wliich an assessment is imposed, would 
affect the law authorizing the assessment. In such case, if the 
assessment is inipased in a nuinner not warranted by law, parties 
aggrieved would have their remedy for obtaining relief; and bo, 
with reference U) a Regulation sought to be established by the 
Board of Education. If that body sliould exceed the power given 
by law in such ca.^e, the Regulation would not have the support 
of law to uj)hold it, and therefore could not be maintained; but 
the law, ncverthelcr^s, would remain in full force and authority. 
The application to this Court is simply to set aside an assessment 
in consccjuence of the invalirlity of the law; it does not touch the 
Regulations: and though they have been referred to by counsel in 
the argument, it does not seem to me they are before us in such 
a way as to call for a decision, or tlic expression of an opinion upon 
any one of them. Tudecd, I do not see that a most positive and 
direct expression by the (^urt, as to the legality or illegality of any 
of the Regulations, would in the slightest degree affect the con- 
stitutionality or unconstituti(malitv of the law; and I therefore 
purposely abstain from ex])ressing my opinion upon any one of the 
Regulations. Should a (piestion arise respecting the Regulations, 
or should a decision upon them be necessary for any other matters 
])cfore the Court, then, of course, T would be required to express 
my opinion ; until it does arise, 1 decline doing so: to use an expres- 
sion of CocKBUKX, C. J., in Rimijii v. Van Praagh, (L. R. 8 
Q. B. 4) : ''It will be time enough to do so, when the necessity 
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Rule for a Certiorari discharged. 



THE QUEEN v. DOW and others. 

British North America Act. l«S(u — Provincial Legislature — Powers 

of — Ra ihrai/s — Ultra Vires, 

The Provincial Act 33 Vic. c. 47, authorized the issue of Debentures to the 
Houlton Branch Railway Company, to aid in the construction of a railway 
from Houlton. in the State of Maine, to the New Brunswick and Canada Rail- 
way in this Province. 

Held, (Per Ritchie, C. J., and Allen and Weldon, J. J.. Fishkr. J., di)i' 
ncntiante.) To be beyond the powers of the Local Legislature under the 
"British North America Act, 1867."» 

This case came before the Court on an application to quash an 
assessment made on the Town of Saint Stephen, for the purpose 

^Reversed on appeal to the Privy CouncU, March 6th. 1875. 
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of paying the interest on Debentures issued under the xVet 33 .__H^£i__ 
Vic. c. 47, authorizing the issue of Debentures to the Houlton the queen 
Branch Railway Company to aid in tlie construction of a railway do'w. 
from Houlton, in the State of Maine, to the Xew Brunswick and 
Canada Railway in this Province. Tlie objection t<:> the assess- 
ment was that tlie Act 33 Vic. c. 4? was ultra vires of the Local 
Legislature under the '^British Xorth America Act, 1867." The 
assessment having been brought before the Court on return to a 
writ of certiorari, a rule niiii to quash the same was obtained in 

Trinitv term, 1872. 

I 

Oct. 23. A. L. Palmer, Q. C, shewed cause, and contended: 

Ist. That the words *'lines of steam or other ships, railways, 
canals, telegraphs, and other works and undertakings, connecting 
the Province with any other or others of the Provinces, or extend- 
ing beyond the limits of the Province," in the 10th sub-section of 
section 92 the British North America Act, did not mean such 
lines extending into the territory of the State of Maine, a foreign 
power, but must be taken to have applied as the whole of the Act 
should be, to the territory mentioned in it, and over which the 
Imperial Parliament had power to legislate, that is, the three Pro- 
vinces of Canada, Nova Scotia, and New Brunswick, referred to 
in the first section, and the North-west Territories, Rupert's Land, 
Prince Edward Island, and Newfoundland, referred to in the 
146th and 147th sections, and the lines meant are either such lines 
connecting one or more of those I'rovinces, or extending beyond 
such Provinces into the said territories; for, if it was extended to 
lines running into the United States, the language used would be 
absurd, for it would then purport to give the Canadian Parlia- 
ment equal power to enact laws in relation to building railways 
in a foreign country as within its own jurisdiction — a power that 
the Imperial Parliament could neither exercise itself nor give to 
Canada. In the case of the E. & N, A. Railway Co, v. Thomas,^ 
the Court has already decided that the fact of a line of railway 
extending beyond the Province into Maine did not make laws in 
Telation to it made by the Local Parliament ultra vires, so long as 
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_ siieli Legislature confined its legislation within the Province. 
TuE QUEEN ^[j. Palmer fiirtlier iirge<l, that the meaning he contended for 
Dow. was the more apparent from the fact tliat hy the 91st secttion the 
Dominion Parliament's power is limited to the making of law^s for 
the peace, order and good government of Canada, and that such 
laws must be presumed to be confined to the territor}' of C.^anada. 
lie further contended, that his construction was apparent from 
what immediately followed the same words in sub-section J), 
which are as follows: *iines of steam-ships between the Provinces 
and any British alid Foreign country." What would be the use 
of tiiose words at all if the proper meaning of the words which 
are in sub-section a, **lines of steam or other ships extending 
beyond the limits of the Province/' is not that such extending shall 
i)e confined to the Provinces and territory of Canada? 

2nd. The sub-section of Section 10 is only intended to 
authorize the re-pective Parliaments to make laws in relation to 
railways, that is, to give power to construct and run the same, and 
to direct and c^jntrol the mode of doing so, and has no relation to 
the mere encouraging such works by bonus or assistance, which is 
quite a ditferent matter, and might be done to encourage railways 
or other works, either by the Dominion or Local Legislature, so 
long a.s they each confined their encouragement to their own 
funds. It was quite within the power of the Ijocal Legislature 
to encourage by taxation on the inhabitants of its own Province 
or any part of it that it may consider benefited; and such mat- 
ters are clearly included in sub-section 2 of the 92nd section 
which gives the Local Legislature power to make *laws in 
relation to direct taxation within the Province, in order to 
the raising a revenue for Provincial purposes?" Who is to 
determine what is a j)rovincial purpose if the Local I-iCgislature 
is not? Suppose the people of tlie Province thought that a 
light-house on the French Island of Saint Pierre would be a 
benefit to the inhabitants, neither the Local, Dominion, or even the 
Imperial Parliament could authorize the erection of it, and there- 
fore could not make laws in relation to light-houses in Saint 
Pierre, but might not either of them make a grant to any person, 
conditioned that he acquired the right to do so from France, and 
did build such a light-house and kept it up in an efficient state, just 
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as either might consider it for the benefit of the Province, the_ 
Dominion, or the Empire. Such legislation could not be properly ih^jjuebn 
described as laws. relating to light-houses in Saint Pierre, lie now. 
also contended tliat this was a matter of a purely local and private 
nature in the Province, and came within the 16th sub-section of 
the 92nd section. The contemplated benefit was the bringing of 
the trade of Houlton to St. Stephen's, which is a matter of a 
local and private nature. Tliat the taking of the money from 
ilie tax-payers of Saint Stephen wa^ an interference with property 
and civil rights, and would come under the 11th sub-section, 
if it did not come under the others, and therefore the power 
to make laws relating thereto could not be in the Dominioi! 
Parliament. In construing the Union Act in order to determine 
tlie powers granted thereby to the different legislatures, is was 
important to bear in mind, that prior to the passing of the Act, the 
Legislature of the Province, like the Imperial Parliament, and 
unlike any Legislature in the United States, was supreme, there 
being no reserved rights in the people; that the Act did not take 
any powers from the Legislatures, but merely divided them between 
the Local and Dominion Parliaments, so as to vest some of such 
powers in one and some in the other, and some they have in 
common; and therefore, when it can be demonstrated that any 
power of legislation is not in the Dominion Parliament, it fol- 
lows that such power must be in the Local, and, as it cannot 
be shewn that the Dominion Parliament has any power to tax 
the people of Saint Stephen for this purpose, the Local must 
have it, as, even if it was conceded that the Dominion Parliament 
had power to authorize the building of a railway from Debec to 
extend beyond the limits of the Province in the direction of 
Houlton, there is no power given any where in the Act to authorize 
them to impose a special tax for that purpose on Saint Stephen's, 
or even on the whole Province. Such legislation would be a 
violation of the 2nd, 13th and 16th sub-sections of the 92nd section. 
For these reasons it was submitted the Act authorizing this assess- 
ment wajs not ultra vires the Local Legislature, and the Rule to 
quash the assessment should be discharged. 

S. R. Thompson, Q, C, in support of the rule. The Act in 
question is ultra vires of the Local Legislature. The 92nd section 
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^^'^^' aud sub-section 10 of the British North America Act of 1867 
The Queen expressly prohibits iiocal Legislatures from legislating on "lines 
DOW. of steam or other ships, railways, telegraphs, and other works and 
undertakings connecting the Province with any other or others of 
the Provinces, or extending beyond the limits of the Province/' 
The local Act, under which this assessment is made,, relates, in 
direct terms, to a railway "from the Town of Houlton, in the State 
of Maine/' to the line of the Woodstock and St. Stephen road in 
this Province. How can it be argued that this Act, expressly 
intended to aid a foreign road connecting with a road in this 
Province, is not within the prohibition of the Imperial Act? 

' The 91st section of the Imperial Act expressly gives to the Par- 
liament of Canada the exclusive right of l^islating in respect to 
"The regulation of Trade and Commerce/' We all know that 
railways materially affect trade and commerce, sometimes com- 
pletely changing its course; directing it from its old channels into 
new ones. it may therefore be fairly presumed that for this 
reason, if iov no other, the jwwer of legislating on so important a 
matter as railroads connecting the Provinces with each other, or 
running from a foreign country into the Province, should exclu- 
sively belong to the Dominion Parliament: Are not trade and 
commerce materially affected by the Act under which this assess- 
ment is made? What legislation can be more eflfectual than that 
which authorizes the raising of money in aid of railroads such as 
mentioned in section 92, sub-section 10, of 'the British North 
America Act? 

The cai5e of The Queen v. Chandler^ decides this case. The 
argimient that "civil rights" are aflfected amounts to nothing. 
The Local Legislature can only exclusively legislate on those civil 
rights, which are rwt\ exclusively vested in the Dominion Legis- 
lature. 

Whatever doubt could arise on the wording of the 10th sub- 
section of section 92 is set at rest by the language of section 91, 

sub-section 29. 

Cur. Adv. VuU. 

The judgment of a majority of the Court (Ritchie, C. J., and 
Allex and Weldox, J. J.,) was now delivered by 

11 Hannay, 548. 
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Allen, J. We granted a certiorari to brinjj up an assessment 187'5. 
in course of collection on the rate-payers within a certain district the Quren 
of the Parish of Saint Stephen's. That assessment having been v, 
returned, we are now asked to quash it on the same grounds on Dow. 
which we granted the rule for the certiorari. As we have not 
altered our opinion on the subject, it will be sufficient to state 
substantially what we said when granting the certiorari. The 
Act, under the authority of which this assessment was made, 
IS the 33 Vic. cap 47, intituled '* an Act to authorize the issu- 
ing of debentures on the credit of the Lower District of the Par- 
ish of Saint Stephen's in the County of Charlotte." This Act 
recites, that ** the inhabitants of the Town of Saint Stephens in 
the County of Charlotte.are desirous of having direct railway con- 
nection between Houlton, in the State of Maine, and the St.Croix 
Railway in the County aforesaid ;" that the Town of Houlton 
had offered the Houlton Branch Railway Company a bonus of 
thirty thousand dollars, upon condition that the said Company 
should construct and .suitably equip with rolling stock a railway 
from the Town of Houlton aforesaid, to the line of the New 
Brunswick and Canada Railway and Land Company, at or near 
the Debeck Station, (.so called), .so that such railway .should be 
completed and ready for the conveyance of pas.sengers and 
freight on or before 1st of January, 1 872. That the said Houlton 
Branch Railway Company were willing to undertake the build- 
ing and construction or such connecting line of railway, &c. , up- 
on the condition that the Town of Saint Stephen did and should 
give to the Houlton Branch Railway Company a bonus of fifteen 
thousand dollars ;" and that the inhabitants of that portion of 
^he said Town of Saint Stephens, called the Lower District, and 
thereinafter particularly described, were willing and desirous to 
^v-e said sum, and that such sum should be raised upon the cre- 
^it, of the real and personal property of the inhabitants of the 
^^id district, in such manner as might be thought most advis- 
*l>le. It then enacts in section 1, that upon the said Houlton 
^^^nch Railway Company ** giving reasonable and proper se- 
^^rity to the Justices of the Peace in General Sessions, or Spe- 
^^^1 Sessions called for that purpose, that the said line of 
railway from Houlton to the line of the said New Brun.swick and 
Canada Railway and Land Company, should be built and 

20 14 N. B. R. 
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^^3* efficiently furnished and completed, and substantially ready and 

The Quken ^^ for the conveyance of freight and passengers, and properly pro- 

V, vided with all necessary locomotive-engines, cars and carriages 

I^w. within the time aforesaid, limited for so doing, &c., &c. :" the 
said Justices in General or Special Sessions should forthwith is- 
sue and deliver, or cause to be issued and delivered, as a bonus to 
the said Houlton Branch Railway Company, certificates of debt, 
to be called Debentures, to the amount of fifteen thousand dollars 
of current money of New Brunswick, of such denomination as 
they may see fit, &c., with coupons annexed, bearing interest at 
six percent, per annum, the principal money of said debentures 
to be paid in full at the expiration of twenty years from the date 
thereof. 

Section 2 enacts, that the real and personal property of all 
persons, resident or non-resident, situated in the Lower District 
of Saint Stephen, so called, within certain bounds, (which are 
particularly described), ** shall, each and every year during the 
continuance of the term of the said Debentures, be assessed for 
the payment ot the interest on such Debentures issued under 
the authority of this Act ; an order for which assessment shall 
be made by the said Justices in General or Special Sessions, 
each and every year as aforesaid, and levied and collected in 
the same manner in all respects as Parish and County rates 
are now, or may be hereafter assessed, levied and collected," &c. 
Section o enacts, that * * the principal money payable on the 
Debentures aforesaid shall be raised by assessment in the ordi- 
nary way in which County and Parish rates are assessed, levied 
and collected on the real and personal property of residents and 
non-residents situated in the lower district aforesaid, subject to 
be assessed ; which assessment, levy and collection, the said 
Justices, in General and Special Sessions called for that purpose, 
are hereby required and authorized to order to be done, and 
within the period of twenty years from the issuing of the De- 
bentures aforesaid ; and such assessment, levy and collection 
may be ordered to be made at such time or times, and for such 
amount or several amounts as by the said Justices shall be 
deemed advisable for the payment and redemption in full of the 

Debentures aforesaid, or any portion or number thereof, 
so that the same shall be fully redeemed and paid within 
the period of twenty years from the issue thereof ; and 
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the moneys .so assessed, levied and collected, shall be subject to ^873. 
the order of the said Justices in General or Special Sessions, asxns Quern 
to its place of deposit or appropriation, or otherwise, according v. 
to the purposes of this Act, for the redemption and payment of ^ow, 
the said Debentures.'* 

It was contended that this Act was ultra vires of the Local 
Legi.slature, and therefore void ; that under ** British North 
America Act, 1867," section 92, sub-section 10, paragraph (a), 
it was withdrawn from the class of subjects on which the Pro- 
vincial Legislature might legislate ; and that by force of section 
91, which declares the matters over which the Parliament of 
Canada should have exclusive legislative authority, it belonged 
exclusively to that Parliament. 

Under section 92, which enumerates the matters confided to 
the Local Legislature, we have by sub-section 10, *' local works 
and undertakings, other than such as are of the following 
classes.*' Then follow three paragraphs, (a), (6), and (c), of 
excepted classes. Paragraph («) is the only one that bears on 
the subject before us, and it reads thus : — *' Lines of steam or 
other ships, railways, canals, telegraphs, and other works 
and undertakings connecting the Province with any other or 
others of the Provinces, or extending beyond the limits of the 
Province.** 

Under section 91, which specifies the classes of subjects as- 
signed exclusively to the Parliament of Canada, by sub-section 
29, we have ** such classes of subjects as are expressly excepted 
in the enumeration of the classes of subjects by this Act as- 
signed exclusively to the Legislatures of the Provinces.*' 

It was contended that the subject matter of the 33 Vict., cap. 
47, came within one of such exceptions, and was, therefore, 
beyond the power of the Provincial Assembly. 

In the case of Regina v. Chandler ^^ this Court very clearly 
enunciated the principles by which it should be governed, in 
determining cases where local legislation was attempted on mat- 
ters expressly withdrawn from the Provincial Legislatures, and 
vested exclusively in the Parliament of Canada ; and in the case 
of TIm Enropeananti North American Railway Company v. Thomas^ 2 
decided a short time since, we examined those portions of the 

iflaQna7^548, » \ Pugsley 42. 
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1873. 91st and 92nd sections of ** The British North America Act, 
The Queen 1'^^~»'* ^V which the question now under discussion must be 
V, determined. In that case we decided, that where the railway, 
Dow. the immediate subject of legislation, was to be constructed clear- 
ly within the limits of the Province, and not connecting the 
Province with any other or others of the Provinces, and no 
power was attempted to be given to extend beyond, into the 
United States of America, it was properly the subject of legis- 
lation by the Provincial Assembly. 

We are now called on to say whether the matters legislated 
upon by the 33 Vic, cap. 47, are subject to the same legislative 
control, or are ultra vires of the Local Legislature. 

It is a clear, and well established rule of construction, that 
where the words of an Act of Parliament are plain and unam- 
biguous, and without anything in the Act to limit or control 
them, Courts are bound to construe them in their plain and 
ordinary sense. In such a case, we can look to nothing but 
the language of the Act, gi\nng the words of the Statute their 
ordinary meaning, to carry out what the Legislature in words 
enacts. 

We have cited enough of the Act to shew the subject matter 
legislated upon, and the general intention of the Legislature 
relating thereto. The other provisions relate only to the Act 
not coming into operation without the vote and assent of two- 
thirds of the rate-payers of the district, and to the means by 
which the object contemplated is to be eflFected. 

In The European and North American EaUuay Company v. 
Thomas, we shewed that the right to legislate relative, inter alia, 
to railways and other works and undertakings connecting the 
Province with any other or others of the Provinces, or extend- 
ing beyond the limits of the Province, belonged, by the express 
teims of '* The British North America Act, 1867,'' exclusive- 
ly to the Parliament of Canada. If that be so, how can this 
Act 33 Vic, c 47, be valid ? The railway, with a view to the 
construction of which the Act was passed, most unques- 
tionably extends beyond the limits of this Province. It 
is a connecting line of railway from the Town of Houltoo, 
in the United States of America, to the line of the New 
Brunswick and Canada Railway and Land Company, (a 
railway constructed within this Province by virtue of 
divers Acts of the Provincial Assembly), at or near Debeck 
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Station, so called, in this Province ; for the purpose, as the Act ^^^ 
declares, of meeting the desires of the inhabitants of the Town^Hg Qurrn 
of Saint Stephen in the County of Charlotte, and to enable v. 
them to have (as stated in the Act) direct railway communi- ^ow. 
cation between Houlton in the State of Maine, in the United 
States of America, and to St. Croix Valley in the County of 
Charlotte, in this Province. How then, can any one who reads 
the Act, escape the conclusion that it directly contravenes the 
letter and spirit of ** The British North America Act, 1867," in 
this : — that it deals with, and makes provision for, the construc- 
tion and completion of a railway unquestionably extended be- 
yond the limits of the Province — a subject matter expressly 
and unequivocally reserved to be dealt with exclusively by the 
legislative power of the Parliament of Canada. 

It is difficult to conceive how, if the Local Legislature had the 
power, it could more efficaciously legislate on the subject of rail- 
ways extending beyond the limits of the Province, or secure the 
existence or completion of such undertakings than by providing 
the funds necessary for their construction, and that, too, in a case 
like this, where, from the Act, it would seem that the giving of 
the Debentures to be issued thereunder was an express condition 
on which the road was to be built, and without which, the fair 
inference is, the road could not, or would not, be built. 

Many cogent reasons were suggested during the argument, 
why the Imperial Parliament, not only in the interest of the Do- 
minion with reference to fiscal and trade regulations, but also in 
the interest of the Dominion and the Empire at large in a strate- 
getic point of view in reference to the protection and defence of 
this portion of the Empire, confided to the Parliament of Canada 
and the General Government of the Dominion the exclusive right 
to legislate on the excepted classes of subjects having reference 
to matters connected with the establishment of great lines of 
communication extending out of, and beyond the limits of the 
respective Provinces. But it is unnecessary for us to si^eculate 
on what may have influenced the Parliament, or to discuss the 
policy of the Act. It is sufficient that the language of the Act 
is, in our opinion, clear and unambiguous ; and in such a case, 
its provision must be respected and obeyed alike by all. 
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1878. We do not disguise from ourselves, that, the Pro\4ncial Act 

The Qurkn ^^^ving been accepted as binding, and having been acted upon, 
r. much disappointment, and verj^ serious inconvenience and loss 

Dow. may, nay, almost necessarily must, result from the eflPect of our 
decision. Wliile we regret that this should be the case, we 
dare not shrink from the discharge of our dut3% which in this, 
as in every other case that comes before us, is plain, simple 
and im^x^rative, that is, to declare the law as we honestly be- 
lieve it to be, wholly regardless of consequences. 

The Local Legislature, then, having in our opinion, exceeded 
its authority, the Act in question is null and void ; and, as a 
nccessar}' consequence, any assessment made under it must 
likewise be of no legal eflFect, and must therefore be quashed. 

FiSHKR, J. I regret that I cannot concur in the judgment of 
the other members of the Court in this case, and I express my 
opinion with great deference to my learned Brethren. If the 
words "or extending beyond the limits of the Province" in the 
first i)aragraph of the lOth clause of section 92 of the **British 
North America Act, 18<57," are to be taken in their literal sense, 
then, in one view of the question, the 38 Vic, c. 47, is idtra vires^ 
as it authorizes the granting of Debentures to aid in building a 
railway from Houlton, which is in the State of Maine, to the New 
Brunswick and Canada Railway in this Province, unless a fair 
construction of the Act may shew a diflFerent intention. I have 
neverbeen able to satisfy my mind that this was the true mean- 
ing of these words. Before the union of the Provinces the legis- 
lative powers of each Province were confined to the limits of the 
Province. It was the object of the "British North America Act, 
ISGT," to provide for a Parliament having legislative jx>wers 
over the whole Dominion which was constituted by the united 
Provinces, and a I^egislature for each Province. The powers of 
legislation were distributed between these different bodies. Ob- 
jects of a general or national character, such as trade and com- 
merce, railway and works running over the whole Domin- 
ion, were exclusive subjects of legislation by the Parlia- 
ment of Canada; whilst the power to legislate upon local 
matters, and the construction of local works, was con- 
ferred upon the different Legislatures. Before the Union, 
the Legislatures of the respective Provinces were as 
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incompetent to enact a law extending beyond their limits 1873. 
as they now are. The Parliament of Canada has nowxng qub9n 
no power of legislation beyond this Province into the State v. 
of Maine. It has authority to pass laws upon various subjects Dow. 
affecting the whole Dominion, and which are in force in every 
Province. It may incorporate a railway company, or authorize 
the construction of a railway through the whole Dominion, or a 
line of telegraph or other such public work. Its legislative power 
is general, extending over all Canada. The legislative power of 
each province is confined to the individual Provinces. It ap- 
pears to be the object of the exception in the 10th clause of the 
92nd section, so to limit the power of the Local Legislatures as 
to prevent any conflict of the Parliaments in this respect ; and, 
whilst the Parliament of Canada can enact laws affecting each 
Province, each Local Legislature cannot legislate beyond the 
Province, and the exception, confining the power of the Local 
Legislature to other works than those connecting the Province 
with any other or others of the Provinces, or extending beyond 
the limits of the Province, I think, must necessarily mean works 
within the Dominion of Canada, because, by extending beyond 
the limits of the Province into some other of the Provinces, the 
authority of the Parliament of Canada would be contravened ; 
whilst the extension into the State of Maine would have no 
such effect, as the Parliament is as powerless to legislate there 
as the Local Legislature, and there would be no object for such 
limitation of power. 

The next paragraph expressly refers to foreign countries ; and 
if the first paragraph was intended to include a foreign country, 
it would not have been necessary to make special provision there- 
for in the case of a line of steamships in the second. By constru- 
ing the Act in this way, each paragraph of the clause has a dis- 
tinct meaning, indicating the object of the different paragraphs 
and provisions; and if this be not the construction, the second 
paragraph is useless, for, if the words * 'extending beyond the lim- 
its of the Province' ' in the first paragraph mean a foreign country 
it includes, not only railways and telegraph lines but lines of 
steamships, and the latter are the subject of a distinct enactment 
in the second paragraph which could only have been inserted to 
provide for a state of things not in the contemplation of the first. 
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1873. I cannot reconcile these exceptions with the general object and 
The Queen purpose of the Act by anv other construction. As the authority 
V, conferred by the 30 Vic. c. 54, incorporating the Houlton Branch 

Dow. Railway Company to build a railway, is confined to a line from 
the intersection of the Woodstock line with the New Brunswick 
and Canada Railway to the boundary of the State of Maine. I 
will not presume that the Saint Stephen contribution of Deben- 
tures was appropriated to any other object than is contemplated 
by the Act of incorporation, especially as the Town of Houlton 
is by the Statute 33 Vic. c. 47, stated to have contributed towards 
the construction of this road. The Legislature was clearly au- 
thorized, in my view of the law, to enable the people of Saint 
Stephen to contribute towards the construction of that portion of 
the line within the Province, and the most reasonable presump- 
tion is that they did so. If there was anything in the Act 30 Vic. 
c. 54, which would come within the exclusive powers of the Par- 
liament, it is saved by the 121)tli section of the ''British North 
America Act, 18G7.'* and never having been repealed, altered or 
amended in any way, is still in force. It also appears to me that 
the Act 33 Vic, c. 47, comes within the category of powers pro- 
vided for in the IGth clause of the 92nd section of the ** British 
North America Act, 1867," being purely a matter of a local na- 
ture. It is difficult to discover any provision, in the exclusive 
powers of the Parliament, that may be fairly construed to meet 
this case ; and it cannot be contended that the British North 
America Act is so construed as to prevent localities from granting 
aid to attain some local object, or receive some advantage purely 
local. The fair construction in this respect appears to be that the 
authority conferred upon the Parliament to raise money by any 
mode or system of taxation was for the purposes of the General 
Government or of the whole Dominion, to enable the Parliament 
and Government to discharge the duties and obligations cast 
upon the Dominion, and that taxation for local purposes is 
confined to the I^egislatures of each Province. Nothings can 
be more local than the Act 33 Vic, c. 47, for its enactment 
is made contingent upon a favorable vote of the rate-payers 
of the locality desiring the railway. The whole subject 
is as local as can well be conceived. There is the small lo- 
cality, comprising the most thickly populated portion of the 
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Parish of Saint Stephen, connected with the New Brunswick . ^873. 
and Canada Railway, which terminated at Woodstock in thcfHE Quekn 
County of Carleton, who desire the connection with Houlton, v. 

a small Town in the State of Maine, which has no railway con- Dow. 
nection with any other place. Each of these localities agreed 
to give a subsidy to build the line to the boundary of the 
Province, the Town of Houlton giving $30,00() for the portion 
lying within Maine, and the Saint Stephen district giving 
$15,000 toward the construction of the line within this Province 
to the boundary. The reason of the inequality of the subsidy 
for nearly the same distance of railway is explained by refer- 
ring to the 6th section of the 30 Vic. c. 6, intituled *'An Act to 
facilitate the construction of certain railways," which grants a 
subsidy from the Province of $5000 per mile for the construction 
of the road therein styled a branch line from the railway lead- 
ing from St. Andrews to Woodstock, and which is designated 
the New Brunswick and Canada Railway. If there could be 
any doubt upon this point, and it is material, the Act to 
facilitate the construction of railways clearly shows for what 
purpose this aid within the Province was granted, and that 
they were to secure the construction of that part of the road 
leading to Houlton, which was within the Province. I have 
not adverted to the 13th clause of the 92nd section of the 
British North America Act, 18G7, which gives to the Local 
Legislatures exclusive power to legislate upon property and 
civil rights, which must comprehend a case of the kind under 
consideration, because it does not appear to me to be of the 
class of cases referred to in the 10th clause of the 92nd section 
of the British North America Act, and it does appear to me to 
come under the general authority to tax for local purposes, the 
Local Legislature having granted aid to objects of a local 
nature. For this reason, I am of opinion the rule should be 
discharged. 

Rule abaolute to quatth the a^tseasment. 
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1873. Ex PARTE MAHER AND OTHERS. 

i^eoruary, ^gf^eHmnent — Party objecting to—Onus of proof— Assessment for 

interest on Debentures **/o be issuetT* — Legality of 

A Town Council authorized by Law to asaess for "intepest** payable 
on Debentures **issued" by the Boaixl of Stihuol Trustees, luis no 
power to make an jvsses^nient for interest on DelHfntures '^to be 
issued." 

A party objecting to an assessment is bound to show prima facie 
that it is wrong. 

A rule nisi having been obtained on the application of Henry 
Maher and others, for a certiorari to remove the assessment on 
the Town of Portland — 

A'iw</, A, 6*., Fraser^ and Dr. Barker shewed cause in last 
Michaelmas Term. 

^^*ffy Q' ^, and C. W. Weldon were heard in support of the 

rule. 

As the ejections taken to the assessment, on which the judg- 
ment of the Court is based, are there stated, it is unnecessar>' 

to refer to them here. 

Cur, Adv, Vult, 

The judgment of the Court was now delivered by 

Allen, J. A number of objections were taken to the general 

assessment of the Town of Portland, which we think were 

answered bj' the affidavits produced on shewing cause. As to 

the assessment for the Public Hospital, under tlie Act 23 Vic, 

c. 61, we quite agree with Mr. Weldon that the materials before 

the Court are not sufficient to enable us to form any opinion 

whether the amount assessed is right or wrong ; and it is the 

duty of a party objecting to an assessment to shew prima facie 

that it is wrong. The objections to the general assessment 

therefore fail. There is one objection to the school assessment, 

which, as at present advised, apj:)ears to us to be fatal. In the 

estimate of the amount of 517,000 required for the maintenance, 

&c., of schools, sent in b}^ the Board of Trustees to the Town 

Council on the 22nd April last, is included several sums for 

interest on Debentures "to be issued'* for repairs, and for land 

and buildings. 

By the 58th section of * 'The Common Schools Act, 1871 , " sub- 
sections 5 and G, the Board of Trustees is authorized to borrow 
money for the purchase of lands, and for the erection and repair 
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of buildings. By sub-section 7, to enable the Board to borrow 1873. 
money, it may issue Debentures in such form and for such sums ^j, p^rte 
as may be decided on, redeemable in twent\'-five years, with in- m a h e r. 
terest payable half-yearly. By sub-section 9 the Board of Trus- 
tees is directed to notify the Council of the sums required for 
the yearly support of the schools, and other matters, including 
** the interest payable on Debentures issued by the Board." 

Until the Debentures are issued, and a debt created, how can 
an assessment be made for interest ? We are asked to read the 
word * 'issued," as if the Legislature had said **to be issued." 
But what right have we to depart from the plain language of the 
Act and give a construction to the words used, entirely at vari- 
ance with their natural meaning, and also, as we think, opposed 
to common sense, for it cannot be supix)sed that the Legislature 
ever intended to vest a power in the Trustees to ask an assess- 
ment to raise interest on Debentures in proapectu^ and which, 
perhaps, might never be isvsued. When the Trustees have bor- 
rowed money under the authority given in the Act, and con- 
tracted a debt, then, and then only, can they ask for an assess- 
ment to pay the interest. If, from any cause, the intended De- 
bentures should never be issued, what is to become of the money 
which has been assessed and levied to pay the interest upon them? 
The Trustees may have fully intended to issue the Debentures 
when they sent in the requisition, but the Act gives no authority 
to assess for interest in such a case. The power given by the 
Act must be strictly followed, and no tax can be levied for any 
purpose not authorized by the Legislature. 

In Richter v. Iltu/Jies^ trustees were authorized to borrow a sum 
of money on interest, and to assess to pay the interest and cer- 
tain salaries mentioned. They borrowed a larger sum than the 
Act allowed, and it was held that a rate, made to pay the interest 
on the whole sum borrowed, was bad. The language of Hol- 
ROVD, J., in that case, is very applicable here. He says : "The 
money to be raised was to be applied to the payment of money 
already actually borrowed, or then actually due, and therefore 
could not be for payment of salaries afterwards to become due, 

1 2 B. & C. 400. 
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1873. and not due at the time of making the rate." So here, the 
Ejr iHirte i^o^^y ^^ t)e raised was to be applied to the payment of the 
Maher. interest of money actually borrowed, or to Debentures actually 
issued. We think there is nothing in the objection that the 
Town Council did not sanction the issue of Debentures to the 
amount of SI 7, (XX). They sanctioned it most effectually when 
they ordered assessment for it. 

Rule absolute for certiorari. 
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REGINA V. HARSHMAN et al ; Ex parte WELDON. i873. 



Justice of the Peace — Adjudging cominifineut — Application of form April, 

— Certainty— Costs, 

A conviction under the Act 33 Vic, c. 23, for selling liquor without 
license is bad, if in addition to the costs of prosecution allowed by 
the Act, the Justices adjudge the defendant, in default of pay- 
ment, to be comn^itted to gaol for a certain time unless the penal- 
ty and costs, together icith the costs of coinrnitrnent aiui conveying 
him to gaol, be sooner paid. 

The form of conviction (L) in 1 Rev. Stat., c. 138, specifying the costs 
of commitment and conveying the defendant to gaol is not appli- 
cable to all civ^es, but only where tha Act, under which the penal- 
ty is imposed, authorizes the Justices to awai*d such costs. 

A conviction for selling liquor without license stated the sale to have 
been contrary to two Acts of Assembly, (stating the titles of the 
Acts): — Held, That it was sufficiently certain, and that the convic- 
tion was substantially good under both Acts, the first, (17 Vic, c 
lS)f making the sale of Rquors without license illegal, and the se- 
cond, (33 Vic. c. 23), imposing the penalty for such sale. 

William J. Weldon, was convicted before the defendants, two 

Justices of the Peace for the County of Westmorland, on the 1st 

^^bruary, 1872, for selling spirituous liquors without license to 

J^sse Betts, and was adjudged to pay a fine of $40, and $9.55 

^^sts of prosecution, and in default of payment to be imprisoned 

*^r fifty days, unless the said sums, and the costs and charges of 

tl\e commitment and conveying the said William J. Weldon to 

gaol be sooner paid. A rule nisi, to quash the conviction, was 



318 CASES IN THE SUPREME COURT. 

1873. obtained on the following C among other) grounds : 1st, That th^ 
rfgina ^^^ '^o \^ic. c. 2o. was uUra vires, because the second section de- 
ti. clared that no license should be granted in any Parish, where 

Harshman. two-thirds of the resident rate-payers therein petitioned the Ses- 
sions against granting any licenses ; and because the fifth section 
altered the rules of evidence and cast upon the party charged the 
burthen of proving his innocence in certain cases : both of which, 
it was contended, were beyond the ix)wers of the Local Legis- 
lature, under **The British North America Act, 1867,*' §§91 
and 92. 2nd, That the conviction was uncertain and bad, 
because it ])rofessed to have been for selling liquor contrary to 
two Acts of Assembly— the 17 Vic. c. 15, and the 38 Vic. c. 23. 
8rd, That the conviction was bad in adjudging the costs of 
commitment and conveying the party to gaol . 

Feb. 13 and 14. W. J. Gilbert and Morrison shewed cause, 
citing Paletj Conv, 168. 169, 298 ; King v Hall.^ 

A. L. Palmer^ Q C., and Hickman shewed cause. 

Cur, Adv, VtUt. 

The judgment of the Court was now delivered by 

Ritchie, J. As to the first objection. No question arises 
here either under the 2nd or r)th sections of the Act 33 Vic. c. 
23 ; and therefore, even though those sections may deal with 
matters over which the Local Legislature has no control, (on 
which w^e express no opinion), that would not invalidate the 3rd 
section of the Act, the subject matter of which is, no doubt, 
within the jurisdiction of the Local Legislature by the 9th and 
loth sub-sections of '^British North America Act, 1867,** sec. 92. 

We do not think the second objection is sustainable. The con- 
viction could onl}' properly be made under both Acts. The Act 
17 Vic, c. 15, sec. 2, declares that **No person shall directly or 
indi recti}' barter or sell any liquors, without license for that pur- 
pose first obtained, as hereinafter provided. * ' Subsequent sections 
provided by whom, and to whom, and on what conditions licenses 
should be granted ; and the 11th section imposed a penalty for 
selling without license, and directed the mode of recovery. This 

1 1 T. R, 322, ' 
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section is repealed by the 33 Vic, c. 23, sec. 3, which imposes 1^3. 
different and higher penalties for selling without license, and regina 
directs the recover^' to be had before two Justices of the Peace, v. 
instead of one, as under the repealed section of the 17 Vic, c Harshman. 
15 ; and though it is this latter Act only which declares the 
sale of liquor without license to be illegal, the penalty is im- 
posed by the 33 Vic , c 23 ; and therefore we see no substantial 
objection to the conviction stating the sale to be contrary to 
both Acts — the latter being a continuation and amendment of 
the former, and the offence being specified with certainty. 

The third objection we think is fatal. The Act 33 Vic , c 23, 
sec. 3, declares, that any person selling liquor without license, 
shall, for the first offence, forfeit a sum not exceeding $40, nor 
less than $10, to be recovered ' * with costs of prosecution, ' ' before 
any two Justices of the Peace in the County where the offence is 
committed, and in default of payment, the offender shall be com- 
mitted to the common gaol for a term not exceeding fifty days, 
nor less than thirty days. The conviction in this case follows, 
substantially, the form (L) in 1 Rev. Stat., cap. 138, **0f Sum- 
mary Convictions, ' ' which mentions the costs of the commit- 
ment, and conveying the party to gaol ; but that part of the 
form can only apply to cases where the Justices are expressly 
authorized to allow those costs. Thus we see the 13th section of 
that chapter provides, that "where no form of conviction is 
given, the Justice shall draw up one according to the forms 
(L.M. ) applicable to siich case^ or to the like effect, * ' clearly shew- 
ing that these forms were not to be followed indiscriminately ; 
but that regard was to be had to the particular provisions of 
the Act under which the con\4ction was had, and that only such 
costs could be awarded as the Act authorized. By this Act (33 
Vic. c 23) the only costs mentioned are the costs of prosecu- 
tion ; nothing is said of the costs of commitment and convey- 
ing the party to gaol. The Act of Parliament, 11 and 12 Vic, 
c. 43, sec. 21-23, gives express power to award such costs ; 
and by the Act of Assembly 12 Vic. c 31, section 20-22, 
(which was substantially copied from the English Act), a 
similar power is given ; and by referring to the forms of convic- 
tion (M.) and (N.) in that Act, it will be found that the words 
adjudging the payment of the costs of commitment and conveying 
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1873. to gaol are placed within brackets, evidently for the purpose of 
Rkgina shewing that they were not necessarily a part of every con- 
V, viction, but were only to be used where the Act, under which 
Harshman. the conviction was made, authorized the Justices to impose 
such costs : just as the words *'to be kej)t to liard fc^or" also 
within brackets, were only to be used where the Justices had 
power to impose that punishment. In other words, these 
general forms of conviction were to be made applicable to the 
particular case on which the Justices were then adjudicating, 
and to the provisions of the Statute under which they were pro- 
ceeding. In revising the vStatutes, the power which was given to 
Justices by the Act 12 Vic, c. 31, to award the costs of com- 
mitment and conveying the party to gaol, has been omitted 
from the Summary Convictions Act, (1 Rev. Stat., c. 138), 
though the words have been retained in the forms of conviction, 
(L.) and (M.), but, unfortunately, without the distinguishing 
brackets, which are shewn in the corresponding forms in the 
Act 12 Vic, c 31 ; and, no doubt, this omission was calculated 
to mislead the Justices in the present case. The objection to 
the conviction is not merely technical. If such costs are 
awarded, the Justices, in effect, impose upon the party con- 
victed a larger penalty than the Statute allows. 

The case of Clifford (ex parU) , * entirely supports the view we 
take of the illegality of the conviction in respect to the costs of 
commitment ; the rule to grant the conviction must therefore 

be made absolute. 

Rule absohite to qiuish com*^icti4}n, 

1 3 Allen 16. 



April, 
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Doe DEM. EDGETT v. DOWNEY. 1878. 

New trial — Ejectment — Verdict for defendant. 

As a general rule a new trial will not be granted in ejectment when the vcr- 
Hict is for the defendant. 

This case was tried at the Albert Circuit before Fisher, J., when a 
verdict was found for the defendant. In Michaelmas term, 1872, Hide- 
man obtained a rule nisi for a new trial, against which, on 

April 14, D, L. Hanington shewed cause. 

HicJcman, in support of the rule. 

Cur. Adv. Vult. 

The judgment of the Court was now delivered by 

Allen, J. We do not think that there is enough in this case, to take it 
out of the general rule that a new trial will not be granted in ejectment, 
where the verdict is for the defendant, as the plaintiff may bring 
another action, and obtain all the benefit that he would obtain by a new 
trial. 

Whatever doubt there may be about the effect of Hayward^s deed to 
Ward — Hayward not appearing to have been in possession of the land at 
the time, though he had been in possession, and cleared part of the land, 
and built a house upon it — there is clear evidence of acts of possession 
by Ward, under the deed, and of his having had the lines run out by 
Stiles, and aften\'ards forbidding Bishop from cutting timber on the 
land without the permission of Martin, who appeared to have occupied 
the land by permission of Ward. We think, therefore, there was sufficient 
evidence to warrant the jury in finding for the defendant. 

Rule discharged. 



1S73. 
Ex PARTE ROBINSON" and others. AprU. 

Parish officers — Election — Confirmation of election by Sessions — 

Mandamus. 

Where a list of the Parish Officers elected at the Parish meeting has been 
properly certified by the Chairman and attested by the Clerk, the Sessions 
are bound to confirm the election unless some irregularity is shewn in the 
election. 

In last Hilary term, S. R. Thomson, Q.C, shewed cause against a rule 
nisi for a mandamus to the General Sessions of the Peace for the Ciisy 

14 M.B.B.— -21. 
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^^^ «nd County of Saint John, to compel them to confirm the list of Parish 
^P^ru officers elected by the ratepayers of the Parish of Lancaster in March, 
1S72. It appeared by the affidavits of John Shives, the Chairman, and 
John Eobinson, the Poll Clerk, read on obtaining the rule, that a correct 
list of officers so elected, duly ceri;ified by the Chairman and attested 
by the Clerk, was forwarded to the Clerk of the Peace on the 18th day of 
March, 1872, pursuant to the Act 28 Vic, c. 37, intituled "An Act for 
the alteration and amendment of the local government of the Parishes 
of Simonds, Lancaster and Saint Martin's, in the City and County of 
Saint John," the 8th and 9th sections of which read thus: — (8th). " On 
or before the Saturday next following the said election, a correctlist of the 
officers so elected, certified by the Chairman, and attested by the Clerk, 
shall be forwarded by the Chairman to the Clerk of the Peace aforesaid 
to be laid before its next Sessions at its opening." (9th). " The persons 
so elected and certified shall be confirmed in their offices by the Sessions 
for one year; and should there be no election of officers, or not a sufficient 
number chosen, whether limited by this Act or otherwise, or no certified 
list laid before the court, the Sessions shall make the necessary appoint- 
ments.'' The Sessions, on the 19th day of March, being their next meet- 
ing, did not confirm the list of officers so elected for the said parish and 
certified to them by the chairman and clerk, but made a new list of 
officers for the parish for the year 1872. It was now contended, Isi, 
That it was incumbent on the applicants to show that the proceedings 
preliminary to the alleged election was properly taken, as that proper 
notices were given, etc., which they had not done. 2d. That the remedy 
cannot be by mandamus, but must be by quo warranto, 3. The Sessions 
having determined the matter, this court will not enquire into the pro- 
priety of their decision on a question of face. DarUy v. Regina;^ Retina 
V. Ouardians of the Poor of St, Martini in the Fieldsf Cameron {Ex 
Tparte-y and Frost v. Chester * (Mayor, etc.), were cited. 

A, L, Palmer, Q.C., in support of the rule. 

We have no right to proceed by quo warranto^ because we are not in 
the office until the election is confirmed by the Sessions, therefore a 
mandamus is our only remedy. The Sessions have, in an arbitrary man- 
ner, refused to confirm the election, without having any legal reasons for 
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80 doing. The certificate of the chairman and affidavit of the clerk to 1373, 
the list are surely prima facie evidence of its correctness. 

Cur, Adv. VuU. 
The judgment of the Court was now delivered by 

Weldon, J. The ninth section of the Act gives power to the Sessions 
only to make the necessary appointments when there should be no 
election of officers or not a sufficient number chosen, whether limited by 
the said Act or otherwise, or no certified list laid before the court. It 
does not appear by the affidavits produced to this court that there was 
lany irregularity in the election of the officers, or that the list was im- 
perfect by having omitted to select a sufficient number, or in the manner 
it was certified; and therefore we cannot see the contingency ever arose 
upon which the Sessions had the right to appoint. The duty of the 
Sessions appears to be plain, and the duly certified list ought to have 
been confirmed. 

•As the appointment of the officers was only for the year — and a new 
set of officers appointed, whose terms of office have expired — ^the making 
of the rule absolute for a mandamus, would be productive of no good, 
even if we were of opinion it was the appropriate remedy; but upon this 
point we offer no opinion. The affidavits on the part of the Sessions 
do not show any just reason or cause for the course they adopted. 

The year for which the officers were elected, and those who were 
appointed by the Sessions, having passed away, renders it nnecessary to 
make any order in the matter. The rule will therefore be discharged. 

Rule discharged. 



TOWER V. COX. 



1873. 



Demurrer — Conclusion — Sufficiency of, April. 

A demurrer is sufficient in form though it does not conclude with a prayer of 
judgment. 

A motion was made on a former day of this term to cet aside a demurrer 
to the declaration in this cause on the ground that it did not conclude 
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1873. with a prayer of judgment. The plaintiff's counsel, on the argument of 

Tower ^^^ demurrer, also applied for leave to amend the declaration by adding 

J^' two counts. 
Cox. 

D. 8, Kerr, Q,C., and C, Milner for the plaintiff. 

Dr. Barker for the defendant. 

Cur. Adv. VuU. 

The judgment of the Court was now delivered by 

Ritchie, C.J. Default or omission of an avernment in the conclusion of 
a plea is but form and does not prejudice on general demurrer: Com. Dig. 
(E. 33), Pleader, and cases cited; and a demurrer is sufficient if it has 
the substance of a demurrer though it is not formal, and though it does 
not conclude with an averment, et hoc, etc.: Com. Dig. (Q. 3). In this 
case the demurrer tenders all that is necessary to raise an issue of law. 
On the decision of that issue the law awards judgment, as a necessary 
consequence, whether there is a prayer for judgment in the demurrer 
delivered or not; and when the roll is made up, the mere formal entries 
are put on the record. We think, therefore, there is no ground for 
setting aside this demurrer. We think the plaintiff should have leave *to 
amend his declaration by adding two counts in the case, such as have been 
submitted. If the defendant, after the intimation thrown out on the 
argument, still thinks those counts defective, he can raise the point lyy 
demurrer, or in arrest of judgment, and the question can be formally 
decided on the record. But this amendment can, of course, only be 
allowed on payment of costs. 

Judgment accordingly. 



1873. HERBERT, Petitioner, v. HANINGTON, Respondent. 

AprU. Costs — Taxation of — Ehction law — Allegations — Materiality of witnesses 

to prove — Notices — Publication. 

Where on the trial of an Election Petition, the judge disallowed the costs of 
certain allegations in the petition, the affidavit of the attendance of witnesses 
used in taxing costs should show that the witnesses were material to prove 
those allegations in the petition on which costs were allowed. 

Publication of notice in a newspaper " for three consecutive days," under the 
69th section of the Act 32 Vic, c. 32, cannot be made in a weekly news- 
paper. The petitioner is not entitled to the costs of publishing notices in 
a newspaper, and of posting. 

In this case, which was an Election Petition under " The Bribery and 
Corruption and Election Petition Act, 1869,^^ there was an application 
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by the respondent for a review of the taxation of costs, on the ground 1373. 
that certain items, of $47.50 for witness fees, $39.00 paid the Chignecto hsrbsrt 
Post, and $14.00 sheriff's charges for posting, in other places than on h^jjj^q^j, 
the Court House and in the registry office, were improperly allowed. 

The learned Judge who heard the cause made an order for the taxa- 
tion of the appellants' " costc, charges and expenses of and incidental to 
the presentation of the above Petition in this cause, under * The Bribery 
and Corruption and Election Petition Act, 1869,' and to the proceedings 
consequent thereon, including such counsel fees, witness fees, and such 
other costs as are provided by the said Act, with the exception of the 
charge of treating Hugh McMonagle, in the fourth paragraph of the 
Petition; the charge of treating Joseph Pourier, in the tenth paragraph 
of said Petition; the charge of offering money to John I'awcett to induce 
him to resign, and the particulars of the names of persons bribed or treat- 
ed delivered to the said respondent, shall be taxed under the provisions 
of the said Act." 

The affidavit of the petitioner stated, " that he was informed by his 
attorney and counsel, in the above Petition, that the said witnesses were 
necessary and material witnesses for this deponent on the trial of the said 
Election Petition; and this deponent lastly saith that he, this deponent, 
verily believes the said witnesses mentioned in the statement hereto 
annexed as aforesaid were all necessary and material witnesses for and 
on behalf of this deponent on the trial of the said Election Petition 
aforesaid." 

A. L. Palmer, Q.C, argued the case for the respondent, and Morrison 
for the petitioner. 

Cur, Adv. Vult. 

The judgment of the Court was now delivered by 

Weldon, J. It is perfectly consistent with the affidavit of the petitioner 
that the witnesses, whose fees were objected to, attended to prove that 
portion of the Petition disallowed by the order of the Judge. The 
affidavit should have stated what portion of the petition they were sub- 
poenaed to prove, or, if examined, to shew that their testimony was 
applicable to that portion of the Petition retained by the learned Judge. 
As in Holderness v. McKendricJc ^ the rule is laid laid down that witnesses 



^2 Allen, 213. 



826 CASES IN THE SUPREME COURT. 

1873. whose expenses are claimed were necessary to support the charges alleged 
HsRBKRT against the respondent. The charge of $47.50 for witnesses' fees cannot 
Hanwgton. ^^ sustained. As to the charges of publishing in the Chignecto Post — 3 
weeks, $39.00 — ^and the sheriff's charges for posting — $14.00 — the Act of 
18C9, sec. 69, provides that " Publication of any paper or notice shall, 
when it is not otherwise expressed, be by posting printed copies of such 
paper or notice on the Court House, in the Registry Office of the county 
to which the Petition relates, or by publishing the same for three con- 
secutive days in a paper published in the county." The Petition in this 
case was published in a weekly paper three times. This is not in the 
terms of the Act, and the charge made therefor is not allowable. The 
charge of $47.50 for witnesses, $39 for Chignecto Post, and the sheriff's 
charges, $14, were improperly allowed, and the rule must, therefore, be 
made absolute for referring the costs back to the Clerk of the Keas to 
make the above corrections. 

Judgment accordingly. 



^^^' ALLINGHAM v. 0*MAHONF.Y. 

April. 

Contract — Sale — Vesting of property — Sufficient delivery. 

Defendant agreed to purchase from plaintiff for $8oo the machinery of a mill, 
which was partly covered with sand, and paid him earnest money to bind 
the bargain. About ten days afterwards the plaintiff sisnied a writing by 
which he guaranteed that certain of the machinery (specified) was under 
the surface of the ground where the mill had stood, and agreed to deliver 
all the machinery belonging to the mill for $8oo, and acknowledged the 
receipt of $io on account of sale. He afterwards made a formal delivery 
of part of the machinery in the name of the whole, but the defendant 
refused to take it unless it was put on the surface of the ground. Held, 
That the title to the machinery vested in the defendant by the verbal 
agreement when the earnest money was paid, no act remaining to be don*» 
by the plaintiff; but that if by the writing any delivery was necessary, the 
plaintiff had made a sufficient delivery, and was not bound to put the 
machinery on the surface of the ground. 

The plaintiff was the owner of a steam saw-mill at St. Martinis, in the 
County of St. John, which was destroyed by fire. The machinery fell in 
the tide and became covered with sand, with the exception of some lighter 
stuff which was placed in a warehouse. The defendant being desirous of 
purchasing the machinery, the sum of $800 was agreed on as the price 
of all the machinery that had been in the mill at the time of the fire, and 
$10 were paid to bind the bargain. This took place about the 5th May. 
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About ten days afterwards the plaintiff signed a writing as follows: — 1873. 

" I, the undersigned, do hereby guarantee that there is under the surface allingham 

of the ground, at the site of the mill formerly owned by AUingham & q^Mahonkt 

Turtelott, {here followed a description of certain pieces of macJiinery) and 

I hereby agree to deliver all the machinery belonging to the said mill for 

the sum of $800, and acknowledge the receipt of $10 on account of the 

sale/^ The plaintiff afterwards made a formal delivery of part of the 

machinery in the name of the whole, but the defendant refused to take it 

unless it was put on the surface of the ground. The present action was 

then brought for the balance of the $800, as for goods bargained and 

sold. At the trial before Weldon, J., at St. John, the learned Judge left 

to the jury to find what the contract was between the parties — whether it 

was complete on payment of the earnest money. Verdict for plaintiff. 

A rule nisi for a new trial having been obtained, on 

Feb. 5, ITaUhurton Weldon shewed cause. As all the machinery that had 
been in the mill was to pass, it became a specific article, the contract of 
sale of which was perfect and complete on the payment of the earnest 
money. The property then passed, and that contract was never rescinded. 
Delivery was not necessary to pass the property: Dixon v. Yates} 

W, Jack, Q.C., in support of the rule. 

The verbal contract did not pass the property, as the sale was not com- 
plete until it was in a position to be sold: Pars. Con. 525. The whole 
contract arose out of the written agreement, which required actual deli- 
very to be made, which could not be while the property was under the 
sand. Isherwood v. Whitmore ^ was cited. 

Cur. Adv. Vult. 

The judgment of the Court was now delivered by 

Ritchie, C.J. There was a complete contract for the sale of the mach- 
inery, when the defendant, about tHe 5th May, made the verbal agreement 
to purchase for $800, and paid the plaintiff $10 to bind the bargain. 
The defendant knew at the time he made this bargain that part of the 
machinery was covered with sand; there was no concealment or misrepre- 
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1873. sentation by the plaintiff, and nothing remained to be done by him to 

Allingham vest the property in the defendant; and therefore it became his absolute 

0*Mahoney. property on the payment of the earnest money. It is contended, however, 

that the subsequent writing, dated the 18th May, was the agreement 

between the parties. This writing, signed by the plaintiff, is as follows: — 

*' I, the undersigned, do hereby guarantee that there is under the sur- 
face of the ground, at the site of the mill formerly owned by Allingham 
& Turtelott, {here follows a description of certain pieces of machinery), 
and I hereby agree to deliver all the machinery belonging to the said 
mill, for tlie sum of $800, and acknowledge the receipt of $10 on account 
of the sale." 

If this is to be treated as the agreement of sale, what becomes of the 
, first one? If the property vested in the defendant by the first agreement 
(as it clearly did), it must have been re-vested in the plaintiff between 
the time of making that agreement, and the 18th May, when he signed 
the writing, if that is to be taken as the agreement to sell; but it is not 
pretended that anything of that kind took place. 

Admitting that the plaintiff (having already parted with the property) 
could, and did, without any new consideration, bind himself by this 
writing to deliver the machinery to the defendant, we think he did all 
that was necessary to constitute a delivery, when he went to the place 
where the machinery was, and there delivered one piece of it to the 
defendant in the name of the whole. lie did not agree to deliver it on 
the surface of the ground: his guarantee that it was there, under the 
surface, shews that; for if he was to deliver the whole of it above ground, 
where was the necessity of his guarantee? Perhaps it may be, that if the 
machinery which he mentions in the writing, is not under the ground, 
he will be liable on his guarantee; but no such question arises here. 

Rule discharged. 
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1878. 



LAWTON V. REED et al. — 

Easement — Demise — Construction of — Wharf, 

PlaintiflF leased to defendant part of a wharf forty feet wide by one hundred 
feet in length; "together with a right of way or passage for foot passen- • 
gers, horses, carts, etc., in, through, over, and upon the wharf to the 
southward, westward, and northward " of the part leased (the eastern part 
fronting on a highway). Habendum^ the demised premises, " together with 
• the privilege and enjoyment of the said wharf, and the said right of way 
or passage hereby demised," etc. The plaintiff covenanted to keep the 
wharf in good repair and fit for the transportation of goods and merchan- 
dize, and for the passage of horses, etc., so that it may be used by the 
lessee, his executors, etc., " for all purposes of ingress, egress, etc., and as 
a highway," etc. Held, That the demise only extended to the portion of 
the wharf forty feet by one hundred feet, and the lessee had only a right of 
way over the remainder of the wharf, and was liable to pay wharfage for 
landing goods upon it. 

This was an action to recover wharfage, and the plaintiff's right dc 
pended upon the construction of a lease made by him to the defendant, 
dated the 15th December, 1855, by which he demised and leased to the 
defendants, their executors, etc., " All that certain portion of the wharf 
and premises known as Lawton's wharf, situated, etc., beginning at a 
point on the west side line of Water street, distant 20 feet northwardly 
from a prolongation westwardly of the north side line of Duke street, 
anr* running thence northwardly along the west side line of Water street 
40 feet; thence at right angles westw^ardly 100 feet; thence at right angles 
southwardly 40 feet; and thence eastwardly 100 feet to the place of 
beginning; together with all buildings, etc.; together also with a right of 
way or passage for foot passengers, horses, carts, w^aggons and vehicles 
of every description, in, through, over and upon the wharf to the south- 
ward, westward and northward of the hereby demised premises, and all 
extensions and additions thereto: together also with a right of way or 
passage of at least six feet in width, for the conveyance and convenience 
of goods and passengers, in, through, over and along that portion of the 
building now erected on the hereinbefore described premises, and which 
extend beyond the said premises, a distance of not less than ten, or more 
than tw^elve feet to the westward thereof, such right to be held, used and 
enjoyed in common wdth the parties hereto of the first part. To Have 
and To Hold the said hereinbefore demised premises, together with the 
privileges and enjoyments of the said wharf, and the said right of way 
or passage hereby also demised unto the said James Reed, etc." 

14 N B B. 22 



ApriL 
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1873. There was a covenant by the lessor not to build, or place any obetxiic- 

Lawton tions upon the wharf or thoroughfare to the northward, southward or 
Rkkd westward of the demised premises, and also to keep the wharf to the 
northward, southward and westward of the demised premises, and every 
extension of and addition to the wharf," in thorough good order and re- 
pair, and fit and proper for the transportation of goods and merchandise, 
and for the passage of horses, carts and vehicles of every description, so 
that the same may be used by the said James Reed and Robert Reed, 
their executors, etc., for all purposes of ingress, egress and regress, and 
as a highway either for foot passengers or with horses, carts, etc." 

At the trial at St. John, before Allen, J., a verdict was entered for 
the plaintiflF, leave being at the same time reserved to the defendant to 
•move to have a non-suit entered, or the verdict altered to one for the 
defendant. 

Pursuant to such leave, A. L. Palmer, Q,C,, in Michaelmas Term, 
1872, obtained a rule nisi on the ground (among others) that under the 
words in the habendum, " together with the privilege and enjoyment of 
the said wharf," the right to use the wharf for the purpose of placing 
goods thereon discharged from vessels passed to the lessees, and that, 
therefore, they were not liable to pay wharfage therefor to the plaintiflF. 

Feb. 18, 1873. F. Jack, Q.C., shewed cause. 
A. L. Palmer, Q,C,, in support of the rule. 

Cur. Adv. Vult. 
The judgment of the Court was now delivered by 

Ritchie, C.J. It is contended, that under the words in the habendum, 
''together with the privilege and enjoyment of the said wharf," the 
right to use the wharf for the purpose of placing goods thereon discharged 
from vessels passed to the lessees; but we think that, taking the whole 
of the terms of the lease, all that was demised to the defendants was 
that portion of the wharf upon which they have built their warehouse, 
measuring 40 feet by 100 feet, and whatever else was granted to them' 
was merely an easement, or right of way, to give them ingress and egress 
to and from the different parts of their warehouse to which they had not 
access from Water street, but gave them no right to use the wharf in any 
other way, or to claim exemption from wharfage, which all other per- 
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sons would be liable to pay under the 18 Vie., c. 41. We think the 1873. 
plaintiff's covenant to keep the wharf in repair, so that it may be used lawton 
by the lessees for the purpose of ingress, egress, etc., " as a highway,*' j^^ 
clearly bhewu that there was uo intention to demise the whole wharf 
or to give the lessees anything more than an easement beyond that 
portion which is covered by the warehouse, and consequently, that 
the plaintiff would be entitled to recover wharfage under the Act. 

This disposes of the substantial question in the case. On the 
other grounds; — we think there was evidence both of the plaintiff being 
the owner of the wharf; that it was properly planked according to the 
directions of the Act 18 Vic, c. 41; and that the defendants were the 
owners or persons in charge of the vessel from which the goods were 
discharged upon the wharf. 

The rule for entering a non-suit will be discharged. 

Eule discharged. 



KAY, Petitioner, v. HANIN6T0N, Respondent. 
Election Law — Costs — Attachment. 

Where the Judge who tries an election petition makes an order for costs under 
the 62nd sec. of the Act 32 Vic, c. 32, an attachment for non-payment of 
the costs should be granted by the Judge and not by the Court. 

On a former day of this term, D, L. Hanington moved for an attach- 
ment for non-payment of costs taxed the respondent, in pursuance of 
an order made by the Judge, who tried the petition in this case, under the 
62nd section of the Act 32 Vic, c. 32. The Court said they would 
take time to consider, and on a subsequent day in the term judgment 
was delivered by 

Allen, J. The jurisdiction of the Court in cases of Election Petitions 
is altogether statutory, and it has no authority except what is expressly 
given by the Act 32 Vic, c 32. 

Under the 23rd section of the Act, a case may be heard and de- 
termined by the Court: in that case the costs would be taxed under the 
order of the Court, and an attachment for non-payment of the costs 
vould be granted by the Court under section 62; but where the case is 



1878 



April, 
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1878. heard and determined by a Judge, and he makes the order for costs, we 
Kat think the attachment must be ordered by him, and not by the Court. 



V. 

Hanington. 



1873. 



ApriL 



This case having been heard by a Judge, and the costs having been 
taxed under his order, the Court has no authority to grant an attach- 
ment 

Application refused. 



HANINGTON v, HAESHMAN. 
Equittf — Appeal in — Costs — Scale of. 

On an appeal from the decision of a Judge in equity, the costs of appeal arc 
to be taxed according to the Scale of Costs in equity. 

This was an application to review the costs taxed the plaintiff on 
appeal from the decision of a Judge in equity in this case, the ground 
of the application being that the costs of the appeal should have been 
taxed by the scale of costs at common law, instead of those in equity, 
as had been allowed by the clerk. 

W. J, Gilbert argued in support of the motion. 
Z>. L, Hanington, contra. 

Cur. Adv. VuU. 

The judgment of the Court was now delivered by 

Weldon, J. This was an application to review the costs taxed the 
plaintiff on appeal, on the ground that an appeal from a Judge in equity 
to the Supreme Court ceases to be a proceeding in equity, and common 
law costs only are taxable, although the appeal is to this Court as the 
appellate Court in equity. We see no reason for departing from the 
uniform practice established for the taxation of costs when the Act 
17 Vic, c. 18, entitled, " An Act relating to the administration of jus- 
tice in equity,^^ came into operation, and has since been acted upon for 
a period of twenty years. The appeal has to be decided on th^ principle 
of equity, and not common law, and the judgment of the Court carried 
out in accordance with the practice and proceedings in equity, and the 
equity costs would seem more applicable thereto than the common 
law costs. 

Motion refused. 



J 
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Ux parte MOORE. 

Portland (Town of) — Civil Court — Review — Where sum claimed is 

over $20. 

The proceeding: by review according: to i Rev. Slat. c. I37. does not apply to a 
judgment in the Civil Court of the Town of Portland, under the Act 34 
Vic. c. 14, sec. 99, where the amount is over $20. See Linton (Ex parte'). 

The question in this case was, whether the proceeding by review 
tinder the Act relating to proceedings before Justices of the Peace in 
civil suits (1 Rev. Stat., c. 137) is applicable to cases tried in the Civil 
Court of the Town of Portland, under the Act 34 Vic, c. 11, sec. 99, 
where the amount is over $20. The case came before the Court on 
fin application for a certiorari to remove a judgment on review given 
by the Judge of the Saint John County Court. A rule nisi having 
been obtained, on 

Feb. 17, E. L. Wetmore shewed cause. 

Morrison^ in support of the rale. 

Cur, Adv. Vult. 
The judgment of the Court was now delivered by 

RncHiE^ C. J. The question in this case is, whether the proceeding 
by review, under the Act relating to proceedings before Justices of the 
Peace in civil suits, (1 Rev. Stat., c. 137), is applicable to cases tried 
in the Civil Court of the Town of Portland, under the Act 34 Vic, c 11, 
sec 99. That section declares that " all proceedings in the said Court 
for trial of civil causes shall be had in every respect,^ except as herein 
specially provided, under the provisions of the Revised Statutes, chapter 
137, Title XXXVII.'^ 

It is clearly settled that an appeal can only be given by express 
words, or, at all events, by clear implication: Rex. v. Hanson;^ Reg. v. 
Stock f Reg v. Recorder of Ipsvnch;^ 2 Chit. Oen. Pr. 215. 

It is the proceedings in the Court held before the Police Magis- 
trate that are to be regulated by the Justices' Act. The review is not 
a proceeding in the Portland Civil Court, but a proceeding after the trial 
in that Court has terminated, and before an entirely different tribunal; 
it is therefore clearly not within the words of the Act, either expressly 
or by implication; and consequently, the remedy must be by certiorari. 

Rule absolute for certiorari. 

* 2 Pugaley 412. > 4 B. A Aid. 621. » 8 A. A E. 408. «8Dowl. 103. 
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^^^- JONES V. BIJEAU. 

April, ^ 

Insolvent Act of 1869 — Sections 92 and 93 — Quasi penal — Fraud — Offer 

to suffer judgment — Effect. 

The 92nd and 93d sections of " The Insolvent Act of 1869 " being quasi penal 
are to be strictly construed, and to warrant imprisonment under their pro- 
visions the case must be brought within the express words of the Act. 

In an action on a promissory note made by defendant in favor of plaintiff, the 
declaration alleged fraud and false pretences in obtaining credit according 
to the 92nd section of the Act: defendant pleaded general issue and gave 
notice of defence, denying alleged fraud; he also filed oflFer to suffer judg- 
ment by default for amount of the note, which oflFer plaintiflF accepted. 

Held, That this was not such a judgment by default as was contemplated by 
the 93d section of the Act; the acceptance of defendant's oflFer having 
settled all the issues in the suit, and therefore no order for imprisonment 
could be made. 

In this case an application was made to the Court for an order 
for the imprisonment of the defendant under sections 92 and 93 of the 
Insolvent Act of 1869/ The affidavit of Philip Palmer set forth, " that 
the action was brought to recover the amount of a promissory note, 
due from the defendant to plaintiff, for $1,254.30; alleging fraud and 
false pretences in pursuance of section 92 of the Insolvent Act of 1869;" 
that annexed thereto was a copy of the declaration, " that a copy of the 
general issue and notices of defence herein was served on or about 
the 22nd day of February," a copy of which was thereto annexed; "that 
with the said notices and plea a notice was served of an offer and consent 
to suffer a judgment herein by default for the sum of $1,425, as damages 
in pursuance of the provisions of the Act of Assembly, made and pro- 
vided in the 18th year of the reign of Her present Majesty, intituled 
*An Act concerning tender in actions at law and suits in equity;' that 
the said offer has been accepted by the said plaintiff in accordance with 
the provTsTons of the said Act/' The action was brought after defen- 
dant had made an assignment under the Insolvent Act. 

The averment in the declaration was as follows: " That the said 
promissory note was given by defendant to plaintiff for goods, wares 
and merchandize sold and delivered by plaintiff to defendant, at his 
request, on credit, as were also the other goods, etc., in the declaration 
mentioned; and the defendant by false and fraudulent pretence obtained 
a term of credit for the price of said goods, etc., with intent to defraud 
plaintiJSf thereby, who thereby became the creditor of said defendant for 
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the said several sums, etc., and defendant did not at any time after- 1873. 

wards pay the said debt or sum of money or any part thereof to plain- Jones 

tiff or any other person. By means whereof defendant was guilty of a bweau. 
fraud pursuant to the provisions of the Insolvent Act of 1869." 

The notices referred to, in addition to the general issue, were, 1st., 
That the said defendant did not, by false and fraudulent pretence, ob- 
tain a term of credit for the price of the goods, etc., in the declaration 
mentioned, or for any other goods, etc., for which the promissory note 
was given with the intent to defraud the plaintiff, as he hath alleged. 
2nd. That defendant did not at any time obtain any goods, wares, etc., 
from plaintiff on any term of credit upon false or fraudulent pretence. 
3rd. That defendant never had any term of credit from plaintiff. 

The affidavits of Norman Robertson and Thomas E. Jones set forth 
the circumstances and facts which it was alleged established the fraud, 
the particulars of which, in the view taken of the case by the Court, 
are not material. 

April 8. Dr. Barker argued in support of the motion. 

This is an application for an award of imprisonment under sections 
92 and 93 of the Insolvent Act of 1869. I think it is competent for 
the Court to make the order on being satisfied by affidavit of the fraud — 
the action being in this Court, it is the proper tribunal to apply to. ' 
There was a judgment by default, and there can be no trial of the dam- 
ages. (RrrcHiE, C. J. The Act says the plaintiff is bound to prove 
the fraud; and can that be done by affidavit? I do not see how the 
matter can be tried out on affidavits). 

Weldon, J., referred to section 142. 

Cur. Adv, VuU. 

The judgment of the Court was now delivered by 

BiTCHiE, C. J. The 18 Vic, c. 9, section 1, enacts that whenever any 
defendant in any action or suit, wherein debt or damages only are sought 
to be recovered, shall file, in the office'of the Clerk, an offer and consent 
in writing to suffer judgment by default, the same shall be entered of 
record, and the plaintiff or his attorney may, at any time within ten days 
after he has received notice of such offer and consent, file, as aforesaid, 
a memorandum in writing of his acceptance of judgment for the sum so 



886 CASES IN THE SUPREME COURT. 

1873. offered as debt or damages, and judgment may be entered up accordingly 
Jones with costs. 

BiJBAu. j|. -g clear, under section 92, that the defendant must be charged 

with the fi-aud in the suit or proceeding taken for the recovery of the 
debt or debts, and be declared guilty of it by the judgment rendered 
in such suit or proceeding; and by section 93 it is enacted that, whether 
the defendant in any such case appear and plead, or make default, the 
plaintiff shall be bound to prove the fraud charged, and upon his 
proving it, if the trial be before a jury, the Judge who tries the suit or 
proceeding shall, immediately after the verdict rendered against the de- 
fendftnt for such fraud (TI such verdict is given), or, if not before a jury, 
then, immediately upon his rendering his judgment in the premises, ad- 
judge the term of imprisonment which the defendant shall undergo, 
etc. 

N'o judgment has been rendered in any suit or proceeding deciding 
the defendant guilty of the alleged fraud; and this is neither a case 
of a verdict rendered by a Judge, nor is it such a case of default as the 
Act clearly contemplates. The offer, under the 18th Vic, is a confes- 
sion of the action pro tanto, and, when accepted, settles all issues and 
ends all controversy between the parties. The defendant by his plea 
and notices challenged the plaintiff to the trial of the issue of fraud, 
and gave him the option of accepting a confession and judgment for 
$1,425. ' The plaintiff accepted the latter, and cannot now ask a trial of 
any isaies in the cause, or the further interference of the Court in re- 
lation to the charge of fraud — assuming an application to this Court as 
made by Mr. Barkery was the proper mode of carrying into effect the 
provisions of the Insolvent Act, which we by no means affirm. This 
is a peculiar and a qvasi penal statute, and the power given to the Judge 
to award imprisonment under it is of such a character that it ought 
not to be exercised unless the case is brought clearly within the express 
words of the Act. We therefore think Mr. Baker had no locus standi 
to ask us to award imprisonment in this case, supposing we had the 
power. 

Motion refined. 
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LOWELL V, McADAM a al. 
Evidence — Damage to land — Irrelevant Questions. 

In an action for overflowing plaintiflF*s land by means of a mill-dam, and 
thereby destroying his growing trees, plaintiff cannot be asked for what 
purpose he purchased the land, or how much he paid for it, such evidence 
being irrelevant to the question of damages. 

This was an action on the case for injury done to the plaintifJ's land 
and growing trees by overflowage caused by a mill-dam erected by 
the defendants. On the trial the defendants' counsel proposed to ask 
the plaintiff for what purpose he had purchased the locus in quo^ and 
whether he would have given the sum he had paid for it if there had 
been no mill privilege on it. The learned Judge rejected the questions. 
A verdict being found for the plaintiff, a rule nisi for a new trial was 
subsequently obtained on the groimd of improper rejection of evidence. 

April 12. Grcgoinj shewed cause. 

The questions were merely hypothetical, and the answers could 
not in any way affect the damages. The only question for the jury 
was the condition of the land at the time, and amount of injury done 
to it. 

Needham, in support of the rule. 

The questions were legal, and the answers might have materially 
affected the damages. We had a right to put them on cross-examin- 
ation. 

Cur. Adv. VuU, 

The judgment of the Court was now delivered by 
Allen, J. We think the questions proposed to be put to the plaintiff, 
tes to the purpose for which he purchased the land, and whether he 
would have given the sum he paid for it if there had been no mill privi- 
lege on it, were properly rejected. 

The question for the consideration of the jury was, what injury was 
done to the plaintiff's land and growing trees by the overflowage caused 
by the defendants' mill-dam? In considering this question it would be 
altogether immaterial what the plaintiff bought the land for, or how 
much he paid for it; and if the evidence had been admitted, and the 
plaintiff had stated that he bought the land on account of the mill' 
^privilege upon it, and not for agricultural purposes, the Judge must 
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1873. have told the jury that that had nothing to do with the question of 
Lowell damages, for even if he had purchased the land on account of a mill 
privilege upon it, that is no reason why he should not recover damages 
if he has been deprived of the use of any part of the land, or his grow- 
ing trees have been killed by the overflowage. The extent of that dam- 
age was properly for the consideration of the jury. 

The evidence, therefore, being altogether irrelevant, was properly 
rejected. 

Rule discharged. 



1878. Doe DEM. JOHNSTON v. JAEDINE. 

April, Dower — View — Proceedings — Husband tenant in common — Arrears of 

dower. 

When an order for view is made in an action for dower under the Act 2i Vic. 
c. 25, the proceedings should be the same, substantially, as under the writ 
of view, under the Act 4 Anne, c. 16. 

If the husband was seized as tenant in, common, the widow can only be en- 
dowed in common under the Act 21 Vict., c. 25, and not by metes and 
bounds. 

Semble^ That arrears of dower cannot be recovered unless the husband died 
seized of the land. 

This was an action of ejectment brought to recover dower under 
the Act 21 Vic, c. 25.* At the trial before Allen, J., at St. John, 
a nonsuit was moved for on several grounds, which are fully noticed 
in the judgment of the Court. A verdict was found for the plaintiff, 
leave being at the same time reserved to the defendant to move to enter 
a nonsuit. In Michaelmas term, 1872, W, Jack, Q,0., moved accord- 
ingly, and obtained a rule nisi for entering a nonsuit, or, failing that, 
a new trial. Co, Lit, 32 b; Jones v. Jones f Co, LH, 35 a; 2 Tidd Pr, 
847, were cited. 

Feb. 19, 1873. D, S, Kerr, Q,C,, shewed cause. 

The defendant's possession is prima facie evidence of her being 
seized in fee: Jayne v. Pricef 2 ^Yash, R, Prop, 493; Fish Dig, 1093. 
The fact of a tenant-in-common being in possession of an estate is 
sufficient evidence of ouster of his co-tenants, and in the absence of any 
claim set up by a co-tenant, the defendant here must be presumed to be 
holding the freehold: Co, Lit,, 373 5; id, 243 6; 7 Com, Dig, 328; 1 R$v. 

1 See Ante 170. »2C. & J. 001. »5Tauut. 8iC. 
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Stat 402; Adams Ej, 50, 54, 88, 90, 112, 114, 135, 136. Then it is 1878. 
objected that the cause was not tried by a proper jury of view, as required Doed. 

by the Act 21 Vic, c. 25. It is submitted, however, that the require- Johnston 

nients of the Act were observed in this respect; but, even if not, that Jardine. 
is no ground for a new trial, the presiding Judge having exclusive power 
over the jury. The defendant should have challenged the array. 

W. Jack, Q.C, was heard in support of the rule. 

Cur, Adv. Vult. 

The judgment of the Court was now delivered by 

Ritchie, C. J. A rule was obtained for a nonsuit or a new trial in this 
case on the following grounds : — 

1st. That the cause was not tried by a proper jury, as required 
by the Act 21 Vic, c 25. 

2d. That the deceased husband of the lessor of the plaintiff was 
only a tenant in common of the land out of which the dower is claimed, 
and, therefore, no dower could be assigned without partition. 

3d. That it was not shewn that the defendant was owner of the 
fi'eehold, and therefore that she was not a proper person to assign 
dower. 

4th. That as the husband of the lessor of the plaintiff did not die 
seized, she could not recover any arrears of dower. 

As to the first ground — The 2nd section of the Act directs that ^' a 
Judge in case of defence shall make an order directing a view to be had, 
and the proceedings thereon shall be the same as heretofore had under 
a writ of view; and the sheriff, upon request, shall deliver to either 
party the names of the viewers, and shall also return such names attached 
to the order to the Clerk of Nisi Prius, who shall call them as jurors 
upon the trial; which return shall be the panel in such cause." 

It was contended that, as the writ of view was abolished by the Act 
18 Vic, c 24, sec 17, the provision of the Act 21 Vic, c 25, directing 
a view, could not be carried out; but we see no difficulty about it, for 
though the writ is abolished, the practice which existed under it may 
clearly be followed in cases where a view is ordered. Now what were the 
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1873. proceedings under a writ of view? By the statute 4 Anne, c. 16, the 
Doed, Court was authorized to order special writs of distringas or habeas corpora 
Johnston ^^ igsue, by which the sheriff, or other officer to whom they were directed, 
Jabdine. should be commanded to have six out of the first twelve of the jurors 
named in such writ, or some greater number of them at the place in 
question, some convenient time before the trial, who then and there 
should have the matters in question shewn to them by two persons in 
the writ named, to be appointed by the Court; and the said sheriff or 
other officer who executed the writ, should return that a view had been 
had according to the command of the writ: 2 Tidd's Fr. 847. In page 
849 it is said, that " before the rule or order for a view is drawn up, an 
application sliould be made to the opposite attorney for the name of 
his shewer, and the names of both shewers must be inserted in the rule 
or order, and also in the writ of distringas, etc., with the time and place 
of meeting for proceeding on the view. If the opposite party will not 
name a shewer, an appointment for that purpose should be obtained 
on the rule from the Master or Prothonotaries, who, in case of non-atten- 
dance, will name one ex parte. The rule or order being drawn up, a copy 
of it must be served on the opposite attorney, and the original left with 
the sheriff, together with the names of the jurors, if special, and he will 
summon them; if common, he will summon such as he thinks proper.'' 

Why cannot substantially the same practice be adopted under this 
Act? Unless it is adopted, and shewers named, etc., how can the pro- 
ceedings, under the Judge's order for a view, be "the same as hereto- 
fore had under a writ of view?" We see no difficulty in applying the 
general course of proceeding, under a writ of view, to the proceedings 
under this Act. In fact the Judge's order is simply substituted for the 
WTit of view — the proceedings under the order being the same, substan- 
tially, as under the writ. No doubt the object of the Act, in requiring 
the sheriff to give to any party requiring it, the names of the viewers, 
was to enable the party to point out to the sheriff any objections that 
might exist to any of the viewers named; as, for instance, affinity, inter- 
est, or other disqualification ; but not for the purpose of challenging 
the viewers in the ordinary legal sense of that term. As the plaintiff 
has not, under the order for view, followed strictly the practice as es- 
tablished and formerly in use under the writ of view, the trial was, in 
this respect, irregular; but we do not by any means agree with defen- 
dant's counsel in his contention, that the cause can only be tried by 
the viewers selected by the sheriff. 
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We do not think it absolutely necessary that all the jurors who 1878. 
attended as viewers, and were returned by the sheriff, should be swom ^^TrfT 
as jurors to try the cause. The Act does not so declare: it only states J^^J*^^^ 
that they shall be the panel in such cause. But there is nothing in Jabdine. 
the Act, either expressly or by implication, interfering with, or taking 
away the rights and privileges which either of the parties had by the 
existing law and practice of the Court when a cause was called on for 
trial, such as the right to pray a tales, or to challenge peremptorily or 
for cause. The jurors returned by the sheriff, on the order for view, 
are substituted for the ordinary jury panel, either party having the 
same rights and privileges as pertain, or are incident to, a trial in an 
ordinary case. Had none of the jurors returned by the sheriff appeared, 
when called for the trial, then the cause must have gone off for default 
of jurors, as in the case where no jurors appear on the general panel, 
or where a special jury has been struck, and none of them appear: see 
Holt V. Meddowcroft',^ Hague v. Hall? But where some of the general 
panel, or of the special jurors, as the case may be, attend, the jury 
may be made up by the addition of talesmen — there being one of the 
original jury to form the nucleus. In special jury cases it is the practice 
in England to complete the jury by talesmen — Snook v. Southwood ; '^ 
Bailiff e v. Brown;* and Marsh v. Coppock^ — though the words of the 
jury Act 6 Geo. 4, c. 50, sec. 30, are, that " every jury so struck shall 
be the jury returned for the trial of such issue; " words quite as strong 
as our Act 21 Vic, c. 25, that the names returned by the sheriff " shall 
be the panel in such cause." According to the practice under the writ 
of view, it was not necessary that all the jurors who took the view should 
be sworn on the trial. Such of them as appeared were first sworn on 
the jury to try the cause, and then so many were to be drawn and added, 
as should, after all defaults and challenges allowed, make up a full jury 
for the trial of the cause: 2 Tidd Pr, 907. We think, therefore, in this 
case, that where one of the jurors returned by the sheriff made default, 
and two others were challenged by the defendant, the plaintiff had a 
right to complete the jury by talesmen. The express authority given 
to the Court to grant a view during the progress of the trial of any 
cause, prevents the possibility of any injury arising from all the jury not 



1 4 M. & S. 467. « 5 M. & G. G98. » By. & M. 429. 

* 2 M. & Rob. 100. 9 C. <fc P. 480. 
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1873. having seen the premises. In this case that course was adopted: all 

l>ced. the jurors who tried the cause also viewed the premises, so that, sub- 

v^ stantially, the directions of the Act were complied with, and the objee- 

Jabdins. ^jqhs Qn this part of the case were reduced to mere technicalities. 

As to the second obiection — There is no doubt about the fact, that 
under his father's will, John Johnston only took an undivided seventh 
in all the real estate, of which the land, out of which dower is claimed 
in this action, was a part; that his right and title was sold at sherilFs 
sale, and purchased by his mother, whereby she became a tenant in com- 
mon with the other devisees; and that she and two of the other co-tenants 
conveyed to Kobert Jardine, the defendant's husband. Now it is clear 
that they only conveyed three undivided sevenths of the land out of 
which the dower is claimed, and, therefore, though the lessor of the 
plaintiff would be entitled to her dower, (Cruise's Dig. DoweVy c. 2, sec. 
7) she could not have it assigned by metes and bounds. In 1 Wash. 
R, Prop, 158, it is said that " the estate of a tetfant in common is sub- 
ject to dower as if held in severalty; but it will be set off in common, 
unless partition be made during the life of the husband between the 
tenants." And in page 236 it is said, that where from the nature of the 
estate out of which dower is to be assigned, it cannot be done by metes 
and bounds, it may be done by giving a share in common of the estate: 
as, where the estate was held by the husband as tenant in common. 
In that case the sheriff cannot set apart any portion of the estate as the 
widow's dower, and she becomes, by the assignment, tenant in common 
with the owners of the land. And in Cruise's Dig. Dower, c. 3, sec. 9, 
it is said that " an assignment by metes and bounds can only take place 
where the husband is seized in severalty; for where he is seized in com- 
mon with others, his widow cannot be endowed by metes and bounds, 
for she, being in pro tanto of her husband's estate, must take it in the 
manner in which he held it.'^ The same doctrine is laid down in Cruise, 
Title XX, sec. 24, 25; Bac. ab. Dower (B) 3, and Co. Lit. 32 6. Accord- 
ing to these authorities, the assignment, having been by metes and 
bounds, cannot be sustained; but as the lessor of the plaintiff was en- 
titled to an assignment in common, the defendant is only entitled 
to a new trial, and not to a nonsuit. 

In this view of the case it is unnecessary to consider the other points, 
though we may say, with respect to the arrears of dower, that the ans- 
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wer of the jury having been that they had taken into consideration 1878. 
tho arrears in awarding the dower, the inference would be that they Doed, 
had included arrears in the value of the land assigned; if so, we think ohnston 
such a course improper — that arrears, if any, should have been assessed «Iaki>ink. 
in a sum certain by way of damages. But we more than doubt as to 
plaintiff's right to arrears. Jones v. Jones,^ clearly establishes, that to 
entitle a widow to damages it must be both alleged and proved that her 
husband died seized, and the tenant would also seem to be excused from 
paying damages for the detention of dower, imless the demandant had 
required her dower: Co. Lit, 32 6; 3 Bac. Abr. 246. 

Rule absolute for new trial. 



Doe DEM. BRYSON v. FLEET. 
Practice — Eule nisi — Remodelling of rule. 

Where a rule nisi has been granted to enter a nonsuit pursuant to leave reserved 
at the trial, the Court may remodel the rule and order a new trial on pay- 
ment of costs by the plaintiff. 

Ejectment, tried before Wetmore, J., at the Sunbury Circuit. 
The plaintiff claimed title to the land in dispute, under a sheriff's deed. 
On the trial an exemplification of judgment was put in as a part of the 
plaintiff's case, which was signed on the 20th September, 1869 ; the 
execution under which the land was sold was dated the day previous — 
the 19th September. The defendant contended that to give validity to 
th? sheriff's deed, it was necessary there should be a judgment and pro- 
per execution, and that as the execution in this case bore a date prior to 
the judgment, the sale and, therefore, the deed, was invalid. A verdict 
was entered for the plaintiff, leave being reserved to the defendant to 
move to enter a nonsuit, and in Michaelmas term, 1872, Rainsford 
moved accordingly, and obtained a rule nisi, against which on 

April 10, 1873, Blair shewed cause. 



^ 2 C. A Jer. 601. 
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^t^78. It was not necessary to prove any judgment at all. (Per Curiam. It 

iJve d. has always been held to the contrary.) All the plaintiff had to do was to 

c. put in the sheriff's deed and the execution : 1 Rev. Stat. 291, sec. 11. 

Flkbt. rpjjg counsel then read an affidavit to show that in reality the execution 

was regularly issued after jadgnient was signed, but was, through 

mistake, tested of the day previous. 

Rainsford, in support of the rule. 

Cur. Adv. VuU. 

The judgment of the Court was now delivered by 

Allen, J. The only question in this case is, whether we are obliged to 
order a nonsuit — leave to do so having been reserved at the trial — or 
whether, instead thereof, a new trial can be granted. We see no reason 
why the plaintiff should be put to the expense and delay of bringing 
another action, if, by ordering a new trial, we can give the defendant, 
substantially, all the benefit he would gain by a nonsuit, namely, the 
payment of his costs. If the plaintiff, on another trial, can supply the 
defect in his evidence, we think he should be allowed to do so without 
any unnecessary expense, and that the Court should remodel the rule, 
(see Higgins v. Nichols,^) and order a new trial on payment of the costs 
of the former trial, and of the argument on the rule to enter a nonsuit — 
such costs to be paid within twenty days after taxation; otherwise the 
rule to be absolute for entering a nonsuit. 

Judgment accordingly. 



1 7 Dowl. 558. 
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1873. 

JUSTICES OF NORTHUMBERLAND v. RUSSELL. A^^riT" 

f 

Practice — Notice of trial — Term's notice — When not necessary, 

A term's notice of intention to proceed is not necessary, though four terms 
have elapsed since issue joined, provided the plaintiff brings the cause to 
trial at the first Circuit, when it could be tried after issue joined. 

In Michaelmas term, 1872, Morrison, on behalf of the defendant, 
obtained a rule nisi to set aside the verdict in this cause for irregularity. 
Issue was joined on the 5th September, 1871 — too late for the plaintiff 
to give notice of trial for the Circuit of that year. Notice of trial was 
served on the 26th May, 1872, for the then next Circuit. It was now 
contended that the plaintiff should have given a term*s notice of his 
intention to proceed to trial, four terms having elapsed since issue joined: 
Collins V. Kirlin} 

April 21. S, R, Thomson, Q,C., shewed cause. 
King, A. (?., in support of the rule. 

Per Curiam. We think the rule as to a term's notice ought not to 
apply in this case. Issue was joined on the 5th September, 1871— too 
late for the plaintiff to give notice of trial for the Circuit of that year;— 
there was no other proceeding that the plaintiffs' attorney could take 
in the cause until he gave notice of trial for the Circuit in 1872, and we 
think he was not bound to give more than the usual notice required by 
the practice; that a cause cannot be said fo be "slumbering'' if the 
plaintiff brings it to trial at the first opportunity he has of doing so, after 
issue joined, though four terms have elapsed; and that the defendant is 
not entitled to a term's notice of the plaintiff's intention to proceed in 
such a case, as he cannot have been taken by surprise by any delay or 
suspension of the proceedings, as he may be in cases where issue has not 
been joined. Therefore, whether there was an express understanding or 
Hot, that the cause should be tried at the last Circuit, we think there was 
no irregularity in the plaintiffs' proceedings. 

Rule discharged. 



1 4 All. 505. 
14 N.B.R. 23 



346 CASES IN THE SUPKEME COURT. 

1873. 



April. 



REGINA V. HARSHMAN. 

Justice of the Peace — Jurisdiction — Civil cause — Tresspass to land — Title 

in question. 

If in an action of trespass to land, tried before a Justice of the Peace, the de- 
fendant sets up title and offers a deed in evidence, and the plaintiff also 
grives evidence of deeds ard of a title arising by estoppel, on which the 
Justice undertakes to decide; the title is bona fide in question, and the 
Justice has no jurisdiction. 

This was an application for a certiorari to remove a judgment obtained 
by James Mugridge against Peter Taylor, in the Court of George Harsh- 
man, p]squire, a Justice of the Peace of Westmorland County, in an 
action of tort for trespass to real property. 

. A rule nisi was obtained by E. L. Wetmore, against which on 

Feb. 14, 1873. W. J. Gilbert shewed cause; and 

A. L. Palmer, Q.C., was heard in support of the rule. 

The facts of the case are sufficiently stated in the judgment. 

Cur. Adv. VuU. 
The judgment of the Court was now delivered by 

Weldon, J. In this case the question is, whether the title to land was 
raised so as to take the matter out of the jurisdiction of the Justice. The 
plaintiff put in evidence a deed from G. F. Jarvis to the plaintiff, dated 
26th April, 1870, and a deed from R. M. Jarvis to G. F. Jarvis, dated in 
January, 1849, of 75 acres of land, "situate lying and being in Shediac 
aforesaid, on the Scoudiac River, so called, being part of lot No. 3, origin- 
ally granted to Henry Cornwall, bounded northerly by lot No. 2, 
southerly by the brook known as Mill Creek, containing all that part of 
lot No. 3, which lies to the North of the said creek." It appeared that 
the defendant claimed a part of this lot, and placed some stakes and 
forbid the plaintiff's man coming on that part northerly of the stakes; 
the land was in woods, five stakes and two trees were blazed, and the 
witness stated the defendant kept him a quarter of an hour from his 
work, and he estimated the damage at $1.50. The defendant claimed a 
nonsuit on the ground that it was not shown thai Ralph M. Jarvis was 
ever in possession of the land upon which the trespass was committed, or 
that George F. Jarvis had ever been in actual possession under his deed. 
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The defendant then showed that his father, the late Abraham Taylor, ^m. 
had claimed to be the owner of the property, his going into possession and Reoina 
living on the place up to his death, about 22 years ago, and had rented it habshman. 
to Graves and Green, and received the rent. His mother, after his 
father's death, sold the house to George F. Jarv'is. The defendant also 
tendered in evidence, from the Kegistry Office, a copy of a deed from 
William Graves and Susan his wife, to the defendant's father, and 
Alexander Nixon and Thomas Taylor. This was objected to on the 
ground that no notice had been given to the plaintiff as required by cap. 
112, sec. 12, of Revised Statutes. The summons had been issued on the 
3d April, 1871, returnable on the 11th. In answer to the evidence of 
the defendant, the plaintiff gave evidence to rebut the case of possession, 
and that Abraham Taylor died on the premises; that the widow of Taylor 
sold the house built by Taylor, and gave up the possession, and that 
Taylor and Nevers had sold the property, as it appeared from searching 
the records. Upon this evidence the Magistrate decided the title of land 
did not arise, and he gave the plaintiff judgment for eight dollars for 
the alleged trespass. 

It is clear that if reasonable evidence is given to show the title of the 
plaintiff is disputed, which renders it necessary to go into rebutting 
evidence — the searching of the records — to show that the father of the 
defendant had conveyed away his right to the land, evidence which, in 
a court of law, would not be allowed, and that the certified copies of deeds 
\^ere excluded because 14 days' notice had not been given pursuant to 
the Revised Statutes, clearly shows the defence of title set up was bona 
fide, and, therefore, the duty of the Justice to abstain from going on 
further in the suit. 



In Mountnoy v. Collier * the Judges lay it down, if it appears the ques- 
tion of title is bona fide raised, the Justice's Court ought to stop proceed- 
ing further. In this case there is the fact proved that the father of the 
defendant died seized of this land; that was attempted to be got over by 
Jarvis stating that he had leased it to him, though he could not remem- 
ber he ever paid him rent, and that Ralph Jarvis had possession, but does 
not state how, or in what manner, he had possession. The possession — 

' 1 E. (fe B. 630. 
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1873. in whom it was after Taylor^B death— would certainly be a question of 

rboina fact to be submitted to a jury— when the documentary titles— the plain- 

HAB8HMAN tiff bciug allowcd to put in his— do not show that Taylor, the defendants 

' father, had ever transferred his title, which the plaintiff showed was once 

in him. 

In Lawford v. Partridge ^ the plaint was in trespass for breaking a close 
and cutting fences. The defendant went into evidence to show title, upon 
which the plaintiff was nonsuited, and the Court gave costs. Upon a 
rule for prohibition to the County Court to restrain him from issuing 
execution for costs, Held by the Court that, so soon as the title comes in 
question, the Court cannot nonsuit, and could only declare its own in- 
competency to try, and direct the suit to abate. 

In Chew v. Holroyd,^ on the trial of a plaint for a trespass committed 
by the breaking of doors of certain rooms in a cottage of the plaintiff, the 
plaintiff's case was, that he had let the defendant a portion only of the 
cottage, and had reserved to himself the rooms in which the trespass was 
committed. The defendant's case was that the plaintiff had let the whole 
cottage. Held, that the County Court had no jurisdiction; and the rule 
for a prohibition was made absolute. The cases of Boston v. Carewf 
Aldridge v. Haines;*^ Beg, v. Bolton ^ were cited. 

In Marsh v. Dewes,^ which was an action of trespass for entering a 
dwelling house; and at the outset of the case, the defendant's counsel 
objected that it involved a question of title, and, consequently, the 
County Court had no jurisdiction. This being denied on the other side, 
the Judge said he would proceed with the case so far as to ascertain 
whether there was any bona fide question of title , and, if he found there 
was, he would proceed no further. After the evidence was given, the 
Judge said he found there was no evidence to go to the jury of a bona 
fide question of title; and he added that he felt more bound to make this 
inquiry very strictly, as it appeared to him from what transpired, that the 
plaintiff had probably been fraudulently ousted from the possession of 
the house, and the defendant, a poor man, incapable of paying any costs 



1 3 Jur. Exoh. 271 ; 1 H. A N. 621. « 8 Kx. 249. «8 B. A C. 649. 

* 2 B. A Ad. 895. » 1 Q. B. 66. • 20 E. L. A E. 866 ; 17 Jur. Exoh. 558 
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if an ejectment should be brought against him, put in, in the hope that 1878. 
the plaintiff might not, under such circumstances, think it prudent to Rkoina 
take so expensive a proceeding. Habshmai 

Parke, B. " This is a perfectly clear case, and the rule must be made 
absolute. If the question here had been respecting damage done" to the 
dwelling house or the value of goods taken in it, and the defendant had 
set up a false title to the house or goods, in order to prevent the Judge 
exercising his rightful jurisdiction, tKere would have been a mala fide 
claim of" title, and the County Court would have had jurisdiction of the 
cause. But the question raised here, and the question which the parties 
came to tr>', was, had the defendant a right to this dwelling house as 
against the plaintiff? That is a claim of title to land, and whether made 
bona fide or mala fide, is immaterial for the present purpose. On that 
question, the Judge of the County Court has improperly taken on himself 
to pronounce an opinion that the defendant's claim was not well 
founded." Alderson, B. " It would open a very wide door to jurisdic- 
tion in the County -Court, if a County Court Judge could say, ^such or 
such a claim to real estate is not bona fide.' If the Statute does not 
permit him to decide on the claim at all, how can he try whether it is a 
bona fide one or not? Does not his doing so imply that in his own mind 
he has determined on the validity of the title of one of the parties?" 
Martin, B. " A man puts in a claim under a forged deed, for which 
formerly he might have been hanged, it is not the less a claim on that 
account." The rule was made absolute for a prohibition. 

In Mountnoy v. Collier * Coleridge, J., says. " All that is necessary 
to decide in this case is, that the Judge ought to have received this evid- 
ence, on which a question might arise as to the title between the plaintiff 
and Ingram, and as soon as the Judge is satisfied that the question of title 
is bona fide raised, he should stop the cause and go no further." 
WiGHTMAN, Crompton, and Erle, J.J., all concur that, so soon as a 
question of title bona fide arises, the jurisdiction ceases. See also Sloan 
V. Davis. ^ 

Rule absolute for certiorari. 



1 1 E. A B. 628. »2 Allen 593. 
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1873. 
April. 



LADDS V. VERNON. 

Pleading — Notice of defence — Evidence under general issue — Not confess- 

ing and avoiding, 

A notice of defence under the Act 13 Vic, c. 32, will not be set aside when 
there is doubt as to whether the matter stated might be given in evidence 
under the general issue; nor because it does not in terms confess and avoid 
the cause of action alleged in the declaration. 

This was an action of trespass quare clausum f regit and for assault, 
the first count of the declaration alleging a breaking and entry, and 
the second and third charging defendant with assault and battery. De- 
fendant pleaded the general issue; and several notices of defence to the 
second and third counts were also given under the Act 13 Vic. c. 32, 
the second, third, fourth and fifth of which notices 

D, 8, Kerr, Q.C, on behalf of the plaintiff, moved, on a former day 
of this term, to set aside, and obtained a rule nisi for that purpose. 

The notices sought to be set aside were as follows : 

2nd Notice. — That defendant before, etc., was a Director of the 
Commercial Bank of New Brunswick, and as such Director, in absence 
of the President of said Bank, had the charge and custody of certain 
ledgers, etc., belonging to said Bank, and whilst defendant as such Di- 
rector had charge and custody of such books, one, E. Saunders Ladds, 
daughter of plaintiff, with plaintiff's knowledge and at her instance, 
and without the knowledge and against the will of said defendant, as 
such Director, clandestinely abstracted and removed from the ofiiee of 
said Bank, a certain valuable ledger or book of account; and said de- 
fendant having reasonable cause to believe, and believing that said ledger 
was concealed in or about a certain dwelling house in which certain 
rooms and apartments were then occupied by plaintiff and said E. Saun- 
ders Ladds, lawfully and peaceably, and by leave and license of plaintiff 
entered into and upon said dwelling to search for said ledger, and whilst 
said defendant was so lawfully, and by leave, etc., in and upon said 
dwelling, plaintiff accidentally, and by her own carelessness, negligence, 
and improper conduct, and without any fault of defendant, received a 
very slight blow on the head from a door in defendant's hands, which 
very slight blow is the supposed assault. 
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The 3rd notice stated the removal of the book as in the preceding 1878. 
notice, and that defendant, suspecting — ^and having reasonable cause Ladds 
to suspect — that it was concealed in the dwelling house of one Jeremiah Vernon. 
Brundage, in which plaintiff and her said daughter, E. Saunders Ladds, 
occupied certain rooms, by the license of said Brundage entered into 
and upon said dwelling house to search for said book, and whilst defend- 
ant was so lawfully, and by said license, in and upon said dwelling, plain- 
tiff, unlawfully attempting to exclude and shut out defendant from said 
dwelling, accidentally, and by and through her own carelessness, negli- 
gence and improper conduct, without any fault or blame of defendant, 
was struck a slight blow on the head by a door in defendant's hands, 

which blow from said door is the said supposed assaults. 

• 

Jfth Noiice, — That the alleged asaults and batteries, if any such 
there were, resulted from plaintiff*s own negligence, and without any 
blame or fault of defendant. 

5th Notice. — That the alleged assaults and batteries, if any such 
there were, were involuntary and without any blame on defendants 
part, and occasioned by plaintiffs own misconduct. 

On moving for the rule, the following cases and authorities were 
cited: Chit, PI. 556; Hill v. Alkn;^ Sinclair v. Hervey;^ 3 Stark. Ev. 
1,119; Goodman v. Taylor.^ 

April 15. Buff, Q.C, and S. R. Thomson, Q.C., shewed cause. 

If the facts alleged in the second notice can be given in evidence 
under the general issue, what harm is done? Com. Dig. " Pleader," 
p. 116; Blower v. Great Western Railway Co.^ But we say they cannot 
be given under the general issue. There is confession and avoidance 
here; i\\e defendant admits that plaintiff received a blow by his hands. 
Blades v. Higgs;^ Hall v. Fearnly,^ are the cases under which we framed 
the notice: if the injury arises from inevitable accident it may be given 
under the general issue. The notice shows sufficient avoidance, because 
it alleges that the act was done without blame on the defendant's part : 
Alderson v. WaisteU;'^ Wal'cman v. Rohinsonf Ros. Ev. 801. A de- 



' 5 D. P. C. 471. 3 2 Chit. R. 642. » 5 C. A P. 410. 

*L. R. 7 C. P. 655. » 7 Jar. N. H. 1289 ; 10 C. B. N. S. 713. 

« 3 Q. B. 019. ' 1 C. A K 858. ^l Bing. 213. 
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1873. fence that the injury resulted from the act of defendant must be speci- 
Ladds ally pleaded. The third notice confesses the assault by the door in the 
VKwiou. defendant's hands, and the avoidance is that it was by plaintiff's own 
fault. If the accident resulted from plaintiff's negligence it is no tres- 
pass: Waite V. North Eastern Railway Co.;^ Lynch v. Nurdinf Lygo v. 
NewboldJ The strict rules of special pleading are not applied to notices. 
The fourth and fifth notices are more general — ^that the assault was 
caused by the plaintiff's own negligence, and without any fault of the 
defendant. If these facts are proved the case is answered. 

D, S. Kerr, Q.C., in support of the rule, contended, 1st. That there 
was no confession of the assault and battery stated in the 2nd and 3rd 
counts of the declaration. 2nd. The notices amounted to the general 
issue, and were, therefore, not warranted by the Act 13 Vic. c. 32. 3rd. 
The avoidances and other parts of the notices were immaterial, and 4th. 
The notices were uncertain and defective. Gibbons v. Pepper;^ Weaver 
V. Ward,'^ and Stark. Ev, 1,119, were cited. 

Cur. Adv. Vult. 

The judgment of the Court (Allen, Weldon, Fisher and Wet- 
more, J.J.,) was now delivered by 

Allen, J. This was an application to set aside the second, third, 
fourth and fifth notices of defence in this case, on the ground that the 
two former did not confess and avoid the assaults charged in the declara- 
tion, and amounted only to the general issue, and that the latter were 
bad for uncertainty. 

The object of the Act 13 Vic. c. 32, was to get rid of the techni- 
calities of special pleading, and to enable defendants to state their de- 
fences by notice, in short and general terms. But if the matter stated 
would, if proved, be no defence to the action, and . would, if pleaded, 
have been bad on general demurrer, the notice will be set aside: Dowl- 
ing V. Tritesf Wilson v. Street."^ 

The objections taken to the notices in this case would only have 
been ground of special demurrer to a plea; and though special demurrers 



^E. B. AE. 719. «1Q. B. 29. »9Exch, 802. < 1 Ld. lUym. 88. 

« Hob. 184. • 2 Allen 620. 7 2 Allen 629. 
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are abolished by the Act 14 Vict. c. 20, the plaintiff may, perhaps, still l«73. 
have a right to object to the notices. But we think the second and third Laddb 
notices are substantially sufficient; for if it is necessary to confess and vk^on. 
avoid the assault, the defendant has confessed it by stating that the 
blow which the plaintiff received was given by a door in his (defendant's) 
liands; and lie has avoided it by stating that the plaintiff received the 
blow accidentally, and by her own carelessness and negligence, and with- 
out any fault on his part. If this had been stated in a plea, we are not 
prepared to say that it would have been bad on general demurrer; there- 
fore we think the notices ought not to be set aside on this ground. As 
to their amounting only to the general issue, the plaintiff cannot certainly 
be prejudiced by being informed what the real defence is; and, admitting 
that Mr. Kerr may be right, that it is only some matters of defence which 
cannot be given in evidence under the general issue, that the defendant 
is entitled to give notice of under the Act; there is sufficient doubt of 
the defendant's right to do this, under the case of Hall v. Fearnley,^ to 
justify us in refusing to set aside the notices, particularly as we cannot 
see how the plaintiff can be injured, or the trial of the cause in any way 
prejudiced by allowing them to stand. We think the fourth and fifth 
notices are defective; the rule will therefore be made absolute for setting 
them aside. There will be no costs on either side. 

Judgment accordingly. 



18Q. B. yi9. 
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1873. Ex parte CHANDLER ; In re TAYLOR and others. 



Rector — Induction — Necessity for — 32 Vict, c, 6 — Election of Church^ 

wardens and Vestrymen, 

When a priest of the Church of England in holy orders has been nominated 
under the Act 32 Vict, c. 6, to fill the office of Rector of a Parish, and has 
been duly presented to the Bishop, and instituted, and a mandate has issued 
to induct him, and he has actually entered on the duties of Rector of such 
Parish, he is the legal Rector, though he may not have been inducted, and 
is entitled by law to preside at the meeting for election of Church Wardens 
and Vestrymen. 

This was an application on the part of E. B. Chandler, Jr., of the 
Parish of Moncton, for leave to file an information in the nature of a 
quo warranto, calling on Ezekiel Taylor and others to shew cause why 
they respectively claim to exercise tlie offices of Churchwardens and 
Vestrymen of St. George's Church, in the Parish of Moncton. A rule 
nisi having been previously obtained, on 

June 21, E. L. Wetmore, shewed cause. 

Duff, Q.Cy was heard in support of the rule. . 

The facts in the case are stated in the judgment. 

Cur, Adv, VuU. 
The judgment of the Court was now delivered by 

Ritchie, C.J. We think that when a Priest in Holv Orders of the 
Church of England has been nominated, under the Act 32 Vict, c. 6, 
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to fill the vacant office of Rector of a Parish, and has been duly pre- 1873. 
sented to the Bishop, and has been instituted by His Lordship, and a Exparu 
mandate has been issued to induct him, and the person so nominated, Ch^i>^« 
presented and instituted has entered on the duties of the office of Rector 
of such Parish (all of which facts are admitted in this case) he is the 
legal Rector, though he may not have been inducted. The want of 
actual induction may touch .the question of the Rector's legal enjoy- 
ment of the temporalities of the parish, of which he may not be in full 
and complete possession, but this does not prevent his exercising the 
duties and functions of Rector, spiritual or otherwise. Therefore, Mr. 
Walker, as Rector of Moncton, was the person entitled, and whose duty 
it was by law, to preside at the last Easter Monday meeting held for the 
election of Churchwardens and Vestrymen; and having attended such 
meeting, and having been, as we think, in effect prevented from so pre- 
siding by the action of the meeting, and having retired under protest, 
such meeting could not elect a chairman in the place of the Rector and 
proceed with the election of Churchwardens and Vestrymen: therefore 
the meeting presided over by Dr. Chandler had no legal authority to 
make such election. We refer to the following authorities in support of 
the view we have taken from the first opening of this matter as to the 
Rector's position previous to induction : — 

'^ The clerk, by institution, hath the care of souls committed to 
him, and is answerable for any neglect in this point. * * * * As 
to the temporalities: whereas presentation doth give to the clerk a right 
ad rerriy so institution or collation do give him a right in re; and, there- 
fore, in virtue of collation as well as of institution, the Clerk may enter 
into the glebe, and take the tithes; though, for want of induction, he 
cannot yet grant or sue for them": 1 Burns^ Eccl Law, 170. 

" By institution the church is full, and plenarty by six months is 
pleadable against all persons but the King.'' — Ibid, 

"After institution the Clerk is not complete incumbent till after 
induction, or, as the canon law calls it, corporal possession. For by this 
it is that he becomes seized of the temporalities of the church so as to 
have power to grant them or sue for them; by this he is unexception- 
ably entitled to plead, (as occasion shall require) that he is parson tm- 
parsonee; and by this also the church is full, not only against a common 
person, (for so it is by institution), but also against the King; and by 
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1873. consequence, it is completely full, and the Clerk is complete incumbent 
EzpaHe or posscssor, on which account, it is compared in the books of common 
Chandlkb. Jj^^^ ^q livery and seisin, by which possession is given of temporal 
estates." — Ihid, 176. 

Leave will therefore be granted to file the information. 



June, 



1873. COTTER r. BROWNELL. 



Bail — Discharge of — Irregularity in affidavit to hold to hail — Amendment 

in entitling of declaration. 

An amendment of the declaration by entitling it specially of the last day of the 
Term, instead of the Term generally, where there is no variance in the 
cause of action, does not discharge the bail, the entitling of the declaration 
being only a fiction. 

The affidavit to hold to bail in this case was objected to on the grounds: ist. 
That it was not entitled in the Court, though sworn before a commis- 
sioner: 2nd. It stated defendant's indebtedness both for goods sold and de- 
livered, and in same amount for account stated, without stating positively 
it was the same debt. 3d. That deponent was illiterate, and there was no 
certificate of the affidavit having been read over; but Held, That even 
if any irregularity in the affidavit or writ would be a ground for relieving 
bail, the objections taken to this affidavit were not sufficient. 

On a former day of this term, 8, R, Thomson, Q,C., moved on be- 
half of A. Chipman Smith and John McMillan, the defendants bail in 
this suit, to relieve them from their recognizance on the following 
grounds: 1st. The affidavit to hold to bail is not entitled in the Court. 
2nd. The amount stated in the affidavit is not endorsed on the wTit, 
there being two sums sworn to, and only one endorsed. 3rd. The affi- 
davit is uncertain as to what sum is due and unpaid. 4th. The plain-* 
tiff is an illiterate person, and therefore the affidavit should have certi- 
fied that it was read over to him. 5th. The amendment of the decla- 
ration, made on the trial, by entitling it specially of the last day of the 
Term instead of the Term generally. The affidavit to hold to bail stated 
that the defendant was justly and truly indebted to the deponent " in 
the sum of eight hundred and ninety-three dollars and fifty-two cents 
for goods, meats and vegetables sold and delivered by this deponent to 
the said Richard S. Brownell at his request, and also for that amount 
due from the said Richard S. Brownell to this deponent on an account 
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stated and settled between the said Richard S. Brownell and this de-» 1873. 
ponent, which said sum is still due and unpaid to this deponent from Gotteb 
the said Richard S. Brownell/* Bbownw 

The capias was endorsed for Bail in the sum of $893.52. 

Rule nisi. 

June 23. A. L. Palmer, Q.C.y shewed cause, and read an affidavit 
of the plaintiff's attorney, shewing that the writ issued on the 19th Oc- 
tober, 1872, returnable 26th October; notice of special bail given 22nd 
November; entry docket, writ and affidavit filed 4th November; decla- 
ration filed 22nd November; and copy served 26th Noveber. The ap- 
plication is too late to relieve the bail for defect in the affidavit: Jones 
V. Price,^ There is no difference between applications by defendant 
and by the bail; in fact the rule is stricter against bail: D' Argent v. 
Taylor;^ Deshorough v. Coppingerf Norton v. Danvers;^ Knight v. Dor- 
sey,^ Bail cannot ordinarily take advantage of irregularity in the writ 
or affidavit: Urqvhart v. Dick.^ An affidavit need not be entitled in 
the Supreme Court, where it is sworn before a commissioner: White v. 
Jrving."^ The affidavit is sufficient; it is only one sum that is sworn to 
as being due, $892.53. A man may owe a sum of money in three ways — 
for goods sold, on an account stated, and on a promissory note. Then 
it is objected that the amendment discharges the bail, but that does not 
affect the cause: the bail undertook for the cause of action in the writ 
and affidavit: Imp. Pr. 187; Brazier v. Jonesf 1 Chit. Pr. 659; Marsh 
V. Blachford.^ 

S. R. Thompson, Q.C., in support of the rule. 

The affidavit ought to be entitled to the Court. This is the first 
time the question has been raised in this Province. {Per Curiam. That 
is so; but the case in 5 Dowl. seems to the contrary of your contention.) 
Then, there should have been a certificate of the commissioner that he 
read the affida\dt to the plaintiff. There are two sums sworn to in the 
affidavit, quite distinct; and the latter part of the affidavit makes it 
clearly bad, as it leaves it uncertain: Taylor v. Wilkinson.^^ 

Cur. Adv. Vult. 



» 1 Ea. 81. » 1 Ea. 830. » 8 T. R. 77. * 7 T. R. 375. « 1 B. & B. 48. 
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The judgment of the Court was now delivered by 

Allen, J. This was an application on behalf of the defendant's bail, 
to enter an exoneretur on the bail-piece, on the ground of alleged de- 
fects in the affidavit to hold to bail, and of a variance between the 
cause of action declared on, and that on which it was recovered. 

Assuming that any irregularity in the affidavit or writ would be 
a ground for relieving the bail, (which we by no means admit; as we 
do not find any such ground for relieving bail stated in any of the 
books of Practice), we do not think there are any such irregularities in 
this case as would warrant us in discharging the bail. 

The only question then is, whether the amendment of the declara- 
tion by entitling it specially of the last day of the Term, instead of the 
Term generally^ discharges the bail. We are clearly of opinion that it 
does not. There is no variance between the cause of action for which 
the plaintiff held the defendant to bail, and that for which he recovered 
— it was identically the same cause of action: the entitling the declara- 
tion was only a fiction, and the amendment of it did not vary the cause 
of action. 

Application refused. 



1873. 



DOEAN v. WILLARD. 



June, Fixtures — Building resting on land by its own weight, and not affixed to 

it — Whether part of freehold — Intention, 

When a building is erected on land, but is no further attached to it than by its 
own weight, it will become part of the freehold if it is apparent it was 
erected with this intention. 

This was an action of trover for a framed building which the plain- 
tiff had erected on a lot of land in Newcastle, which he had agreed to 
purchase from Mrs. Davidson, and on which he had paid a small instal- 
ment, having three years to pay the balance. He purchased the land 
for a building lot. 

The building fronted on the line of the street, and rested on wooden 
blocks placed upon the ground. It was enclosed, and the roof shingled, 
and the upper story lathed, and used as a carpenter shop. The lower 
story was quite finished, and was intended for a shop. About a year 
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after the building was put up, the plaintiff got in debt and left the 1878. 
place, and soon afterwards Mrs. Davidson sold and conveyed the land Dorak 

V, 

io the defendant. Willard. 

The only question in the case was, whether the building was a 
chattel — the subject of an action of trover — or whether it became part 
of the freehold and passed to the defendant by the deed: the plaintiff 
claimed some other articles, his right to which was not disputed. A 
verdict was found for the plaintiff for the value of the building and the 
other articles, with leave to the defendant to move to reduce the verdict 
by the amount of the building, if the Court should think it passed to 
him bv the deed. 

A rule nisi having been obtained accordingly, on 

April 10. S. R. Thomson, Q,C,, showed cause and contended that, 
prima facie, the building was a chattel, and it was the defendant's duty 
to show that it was intended to be a fixture. Climie v. Wood;^ Long- 
hottom V. Berry f Ex parte Astburyf Mackintosh v. Trotter;*^ Wiltshear v. 
Cotterellf Wansbroiigh v. Maionf Boyd v. ShorrocTcf and Holland v. 
Hodgson,^ were cited. 

D, 8, Kerr, Q,C., in support of the rule. 

Most of the cases on the other side have no application, because in 
them the question was between landlord and tenant: Eltves v. Mawe,^ 
The proper use and adaptation of this building required no affixing to 
the soil: D^Eyncourt v. Gregory .^^ The onus was on the plaintiff to 
show that it was not intended to be permanent, which, on the contrary, 
all the facts and circumstances show was the intention: Climie v. Wood, 

Cur, Adv. VuU, 
The judgment of the Court was now delivered by 

Ritchie, C.J. We think that it is impossible to apply in this country, 
in all cases, the rule that a building, to become part of the freehold, 
must be in some way affixed to tlie soil. We know it as a fact, that in 
every part of the country there are buildings erected for dwelling houses, 
and used as such, which are in no way affixed to the land, (in the sense 
in which that word is often used) and only resting upon it by their own 
weight. It was proved in this case that there were many buildings in 
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1873. Newcastle and elsewhere. No one would seriously contend that such a 
DoRAN building, erected by a man on his own land was a mere chattel, and on 
WiLLABD. ^^s death would pass to his executor, because it had no foundation let 
into the land, and could be taken away without disturbing the soil. 

We think the proper question in such cases is the intention with 
which the building was erected. What might be only a chattel if 

erected by a tenant for years, might become a part of the soil if erected 
by the owner of the land, or one claiming to be such. If the intention 
is apparent that the building should become part of the land, it will 
become part of the land, though it is no further attached to it than by 
its own weight: Holland v. Hodgson,^ In the present case the plaintiff 
agreed to purchase the land for a building lot; he contemplated be- 
coming the owner of the land when he put up the building; he intended 
the lower part of it to be occupied as a shop or store; it was in the posi- 
tion where a building intended for such a purpose would naturally 
be placed — on the line of the street; therefore, not only the character 
of the building, but the circumstances under which the plaintiff built 
it, indicate his intention to make it a part of the land, which, at that 
time, he contemplated becoming the owner of. For these reasons we 
think he is not entitled to recover, and that the rule must be made 
absolute to reduce the verdict by the sum of $131. 

Judgment Accordingly. 



1878. 



GUTHRIE V. SNELLING. 



June, Insolvent Confined Debtor — Where order for support under 1 R. 8,, c. 

124, § 1, made by County Court Judge, whether discharge can 
be granted by Judge of Supreme Court — Prohibition. 

Where an order for support under the " Insolvent Confined Debtor's ** Act, 
I R. S. c. 124, is made by a Judge of a County Court, a Judge of the 
Supreme Court has no jurisdiction to order his discharge for non-payment 
of the weekly allowance. 

On a former day of this term, A. L. Palmer, Q.C., on behalf of the 
plaintiff, moved to set aside an order of Wetmore, J., discharging de- 
fendant out of custody under the 1 Eev. Stat. c. 124, " of Insolvent 
Confined Debtors." An order for the defendant's support was made 
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under the first section of the Act by the Judge of the Saint John County ^873. 
Court, and an application was subsequently made to Wetmore, J., for Guthbie 
the defendant's discharge, by reason of the non-payment or tender of snellino. 
the weekly allowance. {Per Curiam. No order has yet been made, 
therefore your application must fail.) Then I apply for a Prohibition 
to prevent the Judge making the order for want of jurisdiction. The 
question is whether — the order for support having been made by a 
County Court Judge under the 1 Rev. Stat. p. 311, § 1, and 30 Vict. c. 
10, § 31 — an order for discharge can be made by a Judge of the Supreme 
Court. Jones v. Fletcher^ was cited. 

Cur, Adv, VuU. 

The following opinions were now delivered: 
EiTCHiE, C.J. I think a Judge of the Supreme Court has no jurisdic- 
tion to discharge a debtor for non-payment of a weekly allowance or- 
dered by a County Court Judge: Jones v. Fletcher. 

Allen and Weldon, J.J., concurred. 

Wetmore, J., dissented, being still of opinion that he had the 
power to make the order of discharge. 

Rule for Prohibition. 



Junr.. 



BURKE V. NILES. _ 1873. 

Costs — Nolle prosequi — Where entered after verdict in plaintiffs favor. 

Declaration contained two counts, on both of which plaintiff obtained a verdict, 
but afterwards. entered a nnl. pros, on one count. Held, defendant not en- 
titled to costs of trial of the issue on that count. 

Declaration contained two counts, the first being for trespass quare 
clausum fregit, and the second for assault. Defendant pleaded the gene- 
ral issue, and gave special notice of defence. On the trial plaintiff ob- 
tained a verdict on both counts; but on motion for a new trial the verdict 
upon the count for assault was allowed to stand, and plaintiff entered a 
fwlle prosequi on the first count. In taxing defendant his costs, the 
Clerk allowed the costs of the trial of the issue upon that count, and on 

June 26, Fra^er moved to review the taxation. 



MAIL 650. 

14 K.B.R. 24 
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1873. This case is in the same position as if the Court had granted a new 

Burke trial, and the plaintiff had then entered a nolle prosequi on the first 
NiLKs. count, and gone to trial on the count for assault. The defendant is 
not entitled to costs on issues found for the plaintiff, on which he 
afterwards enters a nol, pros. I admit the defendant would be entitled 
to some costs, his notices of defence, etc.; but not to costs of the trial, 
which was abortive as to that count. 

A, L. Palmer, Q.C., contra, contended that there had been no abor- 
tive trial. 

Ritchie, C.J. As to this count the trial was abortive. It may be 
hard on the defendant; but I cannot find any case where a defendant 
has been allowed costs of issues on which he has not succeeded. 

Weldon and Wetmore, J.J., concurred. 

Allen, J. I should like to have considered the matter further 
before deciding this question, as I am not prepared to say whether the 
defendant is entitled to the costs or not. 

Rule absolute to review taxation. 



SUPREME COURT. 
Michaelmas Term, 36 Victoria, A.D. 1872. 



GENERAL RULES. 

It is ordered. That the Clerks of the Circuits shall not hereafter 
enter any cause on the Docket at Nisi Prius, unless the Nisi Prius Record 
is regularly and properly made up, and duly filed with the Clerk at the 
lime of the entry, and that after being so filed, no such Record shall be 
altered or taken off the files during the Circuit without leave of the 
Court. 

Trinity Term, 36th Victoria. 

NO venue shall be changed (unless by consent of parties) without 
the special order of the Court, or a Judge, founded upon a nile nisi or 
summons. 

W. J. RITCHIE, 
JOHN C. ALLEN, 
J. W. WELDON, 
CHARLES FISHER, 
A. R. WETMORE. 
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ABSCONDING DEBTORS* ACT 
— Whether repealed by the Insol- 
vent Act of 1869.] The Absconding 
Debtors' Act, i Rev. Stat. c. 125, is 
not repealed by *' the Insolvent Act 
cf 1869." Ex parte Reynolds. 176 

ABSCONDING DEBTOR — After 
required property — Whether it vcscs 
in trustees — i Rev. Stat. c. 125.] Pro- 
perty acquired subsequent to the 
issue of an absconding debtor's war- 
rant under the i Rev. Stat. c. 125, 
does not vest in the trustees. Han- 
ington V. Harshman et al. 217 

ACCEPTANCE— Bank Cashier. 36 
See Check. 

ADVERSE POSSESSION. 200 

See Crown Grant, 2. 
AFFIDAVIT— New matter — Filing 
affidavits — Leave.] Leave will not be 
granted to file affidavits in answer to 
** new matter " under the Act 19 Vict 
c. 41, sec. 20, where the facts sought to 
be answered must have been within 
the knowledge of the party at the 
time he made the affidavit, and should 
have been stated by him -at that time. 
Ex parte Gilbert and another. 231 

— Of attendance of witness in trial 
of election petition. 324 

See Election Petition. 2. 

— When may be used after return of 
Certiorari. 158 

See Certiorari. 

— In assessment of damages after 
judgment by default. 79 

See Practice, i. 

AFFIDAVIT TO HOLD TO BAIL 
— Irregularity in.] The affidavit to 
hold to bail in this case was ob- 
jected to on the grounds, ist. That 
it was not entitled in the Court, 
though sworn before a Commis- 
sioner: 2nd. It stated the defendant's 
indebtedness both for goods sold 
and delivered, and in the same 
amount for account stated, without 
stating positively it was the same 



AFFIDAVIT TO HOLD TO 

BAIL— Continued, 
debt; 3d. That deponent was illiter- 
ate, and there was no certificate of 
the affidavit having been read over; 
but Held, That even if any irregular- 
ity in the affidavit or writ would be 
ground for relieving bail, the ob- 
jections taken to this affidavit were 
not sufficient. Cotter v. Brownell, 

356 
AMENDMENT — Adding counts — 
Refusal.] The plaintiff having re- 
covered damages against the defen- 
dant, the registered owner of a ves- 
sel, for negligence of the master, 
whereby the cargo was detained, and 
plaintiff had to pay a sum of money 
to get possession of the cargo, a mo- 
tion being made to enter a nonsuit 
on the ground that the defendant, as 
registered owner, was not liable, the 
Court refused to amend the declara- 
tion by adding a count, charging him 
with being the agent of the master, 
and wrongfully advising him to de- 
tain the cargo unless the plaintiff 
paid him $496, and alleging that the 
defendant did detain the cargo till 
such money was paid — the object of 
such amendment being to retain the 
verdict for the amount so paid to de- 
fendant. Newbury v. Young. 148 
2. — Motion for new trial on account 
of.] In an action on a promissory 
note, alleged to be payable on de- 
mand, the note offered in evidence 
was payable twelve months after 
date; the plaintiff having applied to 
amend, the defendant asked for time 
till the next day to obtain the affi- 
davit of the real defendant. The 
Judge refused this, but offered 10 
allow the defendant about half an 
hour for the purpose, which he de- 
clined, and the amendment was a**- 
cordingly made. The Court refused 
to interfere with the Judge's decision, 
it appearing that there was but one 
note between the parties, that the 
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AMENDMENT— CV?/i/f/M////. 

• /.{ defendant had seen it in the hands of 

•''; ^ .the plaintiflfs attorney after the ac- 

■• tion was brought, and had promised 

to pay it, but afterwards refused to 

do so. The Minas Insurance Co. v. 

Rivers. 163 

— Power of Court of Equity to 

make. 152 

See Equity. 2. 
— Mode and time of obtaining in 
Equity, 152 

See Practice in Equity. 2. 

— Entitling of declaration— Its effect 
on bail. 35^ 

See Bail. 

APPEAL — Whether any from an in- 
terlocutory order of Judge of County 
Court to Supreme Court 242 

See County Court. 3. 

APPRENTICE — Indenture — Im- 
prisonment.! The provisions of the 
Rev. Sut c. I34t s. 6, apply to all 
indentures, whether the apprentice is 
above or under fourteen years of age, 
and unless the requisites of that sec- 
tion are complied with, the appren- 
tice is not liable to imprisonment by 
justices under the 15th section of the 
Act Harris v. Roulston. 171 

ARREST. 122 

See Execution. 

ARBITRATION AND AWARD— 
Further information after close of 
evidence.] When, after the evidence 
had closed, and the attorneys for the 
parties had left the room, the defen- 
dant's attorney made a communica- 
tion to one of the arbitrators te- 
specting the matter in controversy, 
in consequence of which the arbi- 
trators obtained further information 
on the subject, and one of them 
swore that his decision was materi- 
ally influenced thereby; an award in 
favor of the defendant was set aside, 
though the other arbitrators swore 
that they were not influenced by the 
subsequent information. McCaus- 
land v. Tower. 125 

ASSESSMENT— Non-residentl A 
non-resident carrying on business in 
a parish is liable to be assessed on 
his personal estate under i Rav. 
Stat c. 53, 8. 19. Ex parte McLeod. 

226 



ASSESSMENT— Ci?«//>ii/r//. 

2. — Separate statements — Mixed as- 
sessments.] A warrant directing an 
assessment for several purposes; as, 
for the poor; for county contin- 
gencies; and for schools, may be suf- 
ficient — provided the amounts re- 
quired for each object are separately 
stated. But there must be separate 
assessments for each object, and if 
the whole are so blended together 
that this cannot be ascertained, the 
assessment is bad. Ex parte Mc- 
Inemey and others. 227 

— ^3. — As to warrant of Assessors.] 
Though the warrant of assessment 
direct the Assessors to levy more 
than the amounts ordered by the 
Sessions, the assessment will not be 
illegal, provided it does not exceed 
the amount ordered to be assessed 
more than 10 per cent. — under the i 
Rev. Stat c. 53, sec. 21. Ex parte 
Mclnerney and others. 227 

4. — Party objecting to — Onus of 
proof — Assessment for interest on 
debentures '* to be issued " — Legal- 
ity of.J A town council, authorized 
by law to assess for interest payable 
on debentures '* issued " by the 
board of school trustees, has no 
power to make an assessment for 
interest on debentures ** to be is- 
sued." A party objecting to an as- 
sessment is bound to show prima 
facie that it is wrong. Ex parte 
Maher and others. 251 

5. — Corporation — Against whom as- 
sessment to be made — Stock — Whe- 
ther to be on par value or market 
value.] An assessment against a 
joint stock corporation must be 
made against the president or man- 
ager of the company. The Bank of 
New Brunswick was assessed on 
$20^000 real estate, and $1,330,000 per- 
sonal estate, which last sum was 
arrived at by taking the market 
value of the stock of the bank; and 
the Court were of the opinion this 
was not a correct mode of assess- 
ment as thereby the real estate was 
rated twice. Under the Act 22 Vict, 
c. 37, s. 12, the assessment should 
be made upon the actual value, not 
upon the par value of the stock of 
an incorporated company. Ex parte 
The Bank of New Bninswiclc 265 
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ASSESSMENT— Continued. 

— ^The effect on. when one commis- 
sioner not sworn in within the 
time required by the Act. i6i 
See Commissioner, i. 
— Effect on when commissioners are 
indemnified. i6i 

See Commissioner. 2. 

— Notifying common council of 
amount of. 222 

See Common Schools Act, 1871. i. 
ATTACHMENT— For non-payment 
of costs, by whom to be issued. 321 

See Election Petition. 4. 

ATTORNEY— Action on bill of— 
Settlement of suit — Material ques- 
tion for jury — Defence.] Where the 
defence to an action on an attorney's 
bill is that the costs were incurred 
in a suit which the attorney had 
settled without the defendant's au- 
thority, it is a material question for 
the jury, in determining whether the 
defendant obtained any benefit from 
the plaintiff's services, to ascertain 
whether the previous suit was settled 
with his consent. Dibblee v. Wood. 

1.17 
BAIL. — Effect on by amendment 
in entitling declaration.] An amend- 
ment of the declaration by entitling 
it specially of the last day of the 
term, instead of the term generally, 
where there is no variance in the 
cause of action, docs not discharge 
the bail, the entitling of the declara- 
tion being only a fiction. Cotter \^ 
Brownell. 356 

BANK CASHIER— As to accept- 
ance by. 36 
See Check. 

BANK MANAGER— Power of, to 

bind stockholders. i 

See Fraudulent Representation. 

BILL IN EQUITY. 152 

See Practice in Equity. 2. 

BOND — Action on replevin. 155 

See Reolevin Bond. 

BOOM— Breaking of. X09 

Sec Negligence. 2. 

BOUNDARIES— Extending of, by 
Crown after grant. 164 

See Crown Grant, i. 

— Declarations by a person in pos- 
session in reference to. 237 
See Evidence. 2. 



BRIBERY— As to, in elections. 26 
See Election to Local Legislature. 

BRITISH NORTH AMERICA 
ACT, 1867 — Provincial Legislature — 
Powers of — Railways — Ultra Vires.] 
The Provincial Act 33 Vict. c. 47, 
authorized the issue of debentures 
to the Houlton Branch Railway 
Company, to aid in the construction 
of a railway from Houlton. m the 
State of Maine, to the New Bruns- 
wick and Canada Railway in this 
Province. Held, per Ritchie, C.J., 
and Allen and Weldon, JJ. (Fisher, 
J., dissentiente). To be beyond the 
powers of the Local Legislature un- 
der the ** British North America 
Act, 1867." The Queen v. Dow 
and others. 300 

(This decision was reversed on ap- 
peal to the Privy Council, March 
5th, 1875.) 

BYE-LAW — Corporation limiting 
by contract their power to make.] 
The Corporation of St. John being 
by charter the conservators of the 
harbor, with power to regulate the 
navigation, anchoring and fastening 
of vessels, and to make bye-laws, 
etc.. granted to the plaintiff the right 
to build a wharf extending into the 
harbor, and to receive the wharfage 
and emoluments to be derived from 
vessels lying at such wharf; the plain- 
tiff built a wharf, and the corpora- 
tion afterwards passed a bye-law 
that no vessel should lie at that wharf 
with her bow to the south: in conse- 
quence of which the plaintiff lost the 
wharfage of a vessel. Held. That 
the corporation had no right to limit 
by contract their powers to make 
bye-laws relative to matters within 
their control under the charter, and 
that the plaintiffs grant must be 
taken subject to their right to make 
such bye-laws from time to time, as 
they should deem necessary for the 
anchorage of vessels. Walker v. 
The Mayor, etc., of St. John. 143 
CARRIER — Liability of to insure. 

See Contract, i. 138 

CATTLE — Killing of by railway 
train. 179 

See Trespass. 2. 

CERTIFICATE OF REGISTRY. 

193 
See Shipping Law. 2. 
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CERTIORARI— Affidavits — When 
may be used. J After the return of a 
certiorari, amdavits may be used to 
show want of jurisdiction in the jus- 
tices, where that fact does not appear 
on the return. Kegina v. Simmons. 

CHECK— Initialing of by bank 
cashier — ^Acceptance — Set off.l In 
an action on a bill of exchange, the 
defendant claimed to set off the 
amount of a check payable to 
" bearer," drawn by one L., upon 
the plaintiffs, several years previ- 
ously, upon which their cashier had 
written the initials of his name. In 
1867 L. gave the check so initialed 
to G., who kept it till a few days 
before the trial of the cause (1871), 
and then gave it to the defendant. 
Held, ist. That if the check could be 
treated as an inland bill of exchange, 
the initialing of it did not operate as 
an acceptance within the Statute. 
2nd. That even if the initialing of 
the check could operate as an agree- 
ment by the plaintiffs to pay the 
amount to L., it was only a chose in 
action which the defendan.*^ could 
not avail himself of in this suit. The 
Commercial Bank of New Bruns- 
wick v. Fleming. 36 
CHURCH WARDENS — Election 

of. 354 

See Rector. 

CITY COURT OF ST. JOHN— 
Right of Judge of County Court to 
stay proceedings in. 242 

See County Court. 3. 

COMMISSIONERS — Swearing in 
of — Assessment without — Effect.] By 
I Rev. Stat. c. 17, Commissioners of 
Sewers shall be sworn into office 
within one week after their election, 
or shall be deemed to have refused. 
Held, That the Act was imperative, 
and that a Commissioner elected on 
the 2nd August could not be legally 
sworn in on the 8th September, the 
office at that time being vacant; and 
that his joining with the other Com- 
missioners in making an assessment, 
rendered it void. The Queen v. The 
Commissioners of Sewers for Hope- 
well. 161 

2. — Whether they are indemnified.] 
Semble. That if an objection is made 
to a proposed assessment by the 



COMMISSIONERS— Con^wMcd. 

Commissioners of Sewers, and some 
of the proprietors of lands in the 
district give an undertaking to the 
Commissioners to indemnify them 
against all damages and costs in 
case they make the assessment, and 
they afterwards proceed with it, the 
assessment will be set aside. The 
Queen v. the Commissioners of Sew- 
ers of Hopewell i6i 

COMMON SCHOOLS ACT, 1871 
— Inspector — Appointing Trustees.] 
The Inspector of Schools is author- 
ized on a proper requisition made 
under the 37th section of " The Com- 
mon Schools Act, 1871," to appoint 
a new trustee, either where a trustee 
elected declines to accept the office; 
or where, after acceptance of it, he 
declines to do his duty. Ex parte 
Kilby, McLane and others. 219 

2. — School purposes — Assessment for 
— Notifying council of amount re- 
quired.] By Act 22 Vict. c. 37, the 
Mayor, etc., of St. John, were au- 
thorized " on or before the ist of 
April in each year," to assess the 
city for certain purposes. By *' The 
Common Schools Act, 1871." s. 58, 
the board of trustees were authorized 
to determine annually the amount 
required for the support and main- 
tenance of schools, etc., in the dis- 
trict, and *' previous to the order 
for assessment for general city pur- 
poses," notify the common council 
of the amount required, and the 
council was to cause the same to be 
levied and collected at the time of 
levying and collecting other city 
taxes. Held. That the Act was im- 
perative as to the time of notifying 
the common council of the amount 
required for school purposes; and 
therefore, where the general city as- 
sessment was ordered on the .sth 
March, but the board of trustees did 
not notify the council of the amount 
required for schools till the 2.sth 
April, an assessment made for the 
latter purpose was bad. Ex parte 
Caryill. 222 

3. — Trustees — Duty — Inspector's au- 
thority.] If a requisition be made 
to the trustees of schools by the ma- 
jority of the ratepayers of a district 
to call a special meeting for a pur- 
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COMMON SCHOOLS ACT— Con. 

pose authorized by ** the Common 
Schools Act, 1871," it is their duty 
to call the meeting under the 28th 
section of the Act; and if they refuse, 
the inspector is authorized to appoint 
new trustees under the 37th section 
of the Act. Ex parte Gilbert and 
another. 231 

4. — Constitutionality — Ultra Vires — 
Non-Sectarian — Regulations — Effect 
of.] The Parish School Act (21 Vict, 
c. 9}, conferred no legal right upon 
any class of persons with respect to 
Denominational Schools; therefore, 
" The Common Schools Act, 1871," 
which declares, that the schools con- 
ducted under its provisions shall be 
non-sectarian, is not ultra vires, as 
being contrary to " The British 
North America Act, 1867," sec. 93. 
The Constitutionality of " The Com- 
mon Schools Act, 1871," cannot be 
affected by any Regulations of the 
Board of Education, made under its 
authority; and, Semble, if the Board 
of Education have made regulations 
which they ought not to have made, 
it is a case within sub-section 4 of 
*' The British North America Act. 
1867," sec. 93. Ex parte Renaud 
and others. 273 

COMPULSORY LIQUIDATION. 

270 
See Insolvent Act of 1869. i. 

CONTRACT— Liability to insure 
goods — Completion of Contract.] 
Plaintiffs applied to the agent of the 
defendants at Fredericton, to for- 
ward a case of furs to Halifax, to be 
sent to London, stating that they 
wished to have them insured. The 
agent said that he could not get 
marine insurance in Fredericton, 
but that if the plaintiffs would write 
to S., the agent ^f the company at 
St. John, he had no doubt he would 
do it, as he had done so for others. 
On the following day the agent of 
the company at Fredericton re- 
ceived the furs from the plaintiffs, 
and signed a receipt, stating that 
they were to be forwarded and deliv- 
ered to the nearest connecting Ex- 
press — nothing being stated in the 
receipt about insurance. The furs 
were sent to S. at St. John, and wcr* 



CONTRACT— Cofi/tHMfd. 

by him forwarded to Nova Scotia, 
and there taken charge of by an- 
other company, who shipped them to 
London, and they were lost. At the 
time plaintiffs delivered the invoice 
of the furs to the agent at Frederic- 
ton, they also delivered him a letter 
addressed to S., in which the plain- 
tiffs stated that they wished S. to 
insure $600 on the furs, and to for- 
ward them to Halifax immediately, 
as they wished to have them in Lon- 
don at a particular time. S. did not 
insure. This action being brought 
against the defendants for neglecting 
to insure, Held, That the contract 
was complete when the agent in 
Fredericton received the furs and 
gave the receipt which contained 
the terms of the contract; and that 
the letter to S. was only a request 
to insure, and formed no part of the 
contract for the transmission of the 
furs. McGoldrick et al. v. The 
Eastern Express Company. 138 

2.— Rescission of — Evidence of — Sub- 
stitution of new contract — Liability 
— Question Tor jury.] Defendant 
agreed with the plaintiff in March, 
1863, to crrry deals from the plain- 
tiff's mill at Fiidericton to St. John 
during the whole of the coming 
season, at 2s. 6d. per thousand, and 
if plaintiff was obliged to give 2s. 
9d. per thousand to others, he was 
to give that sum to the defendant. 
The plairtiff had made contracts for 
the delivery of deals in St. John, 
which he afterwards assigned to T. 
& P. (lumber merchants), together 
with the defendant's contract; and 
he also agreed to saw lumber by the 
thousand for T. & P.; and did saw 
for them under such contract from 
the beginning of the season till 
October. At the opening of the 
season the defendant went with his 
boats to plaintiff's mill, but no deals 
were offered to him, and he heard 
that the plaintiff had sold his mill; 
in consequence of this he agreed 
with T. & P. to carry their deals for 
55 cents per thousand, and continued 
to carry them from the plaintiffs 
mill, where they were sawed, till the 
latter part of September, when the 
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CONTRACTS— ronYinMaZ. 

mill stopped. Held (per Fisher and 
Wetmore, JJ.— Weldon, J., dissenti- 
cnte), That there was evidence of the 
rescission of the contract between the 
parties, and of the substitution of a 
new contract with T. & P., which 
ought to have been left to the jury; 
and that the defendant was not liable 
on the contract for not carrying 
deals which the plaintiff cut on his 
own account after the ist October. 
Morrison v. Gale. 203 

3. — Sale — Vesting of Property — SuiB- 
cient delivery.] Defendant agreed 
to purchase from plaintiff for $800, 
the machinery of a mill, which was 
partly covered with sand, and paid 
him earnest money to bind the bar- 
gain. About ten days afterwards 
the plaintiff signed a writing by 
which he guaranteed that certain of 
the machinery (specified) was under 
the surface of the ground where the 
mill had stood, and agreed to deli- 
ver all the machinery belonging to 
the mill for $800, and acknowledged 
the receipt of $10 on account of the 
sale. He afterwards made a formal 
delivery of part of the machinery in 
the name of the whole, but the de- 
fendant refused to take it unless it 
was put on the surface of the ground. 
Held, That the title to the machinery 
vested in the defendant by the verbal 
agreement when the earnest money 
was paid, no act remaining to be 
done by the plaintiff; but that if by 
the writing any delivery was neces- 
sary, the plaintiff had made a suffi- 
cient delivery, and was not bound 
to put the machinery on the surface 
of the ground. Allingham v. O' Ma- 
honey. 326 

CONST RUCTION — Of Crown 
Grants. 237 

See Crown Grant. 3. 

— Of demise of an easement. 329 
See Easement. 

— Of description in deeds. 235, 254 
See Deed i and 3. 

—Of Statutes. 42 

See Joint Stock Company. 

C O N V I CTION — Selling liquor 
without license. 317 

See Justice of the Peace. 4. 



CONVICTION— Con/ini/fd. 

— Illegality of on account of the 

wording of commitment. 3^7 

See Liquor i and 2. 
— Where Justice interested in con- 
viction for selling liquor without 
license. 158 

Sec Justice of the Peace. 2 and 3. 

CORPORATION — Power of to 
make by-laws. 143 

See By-law. 

— Assessment must be made against 
President or Manager of 265 

Sec Asscssmeant. 4. 

COSTS — How to be taxed in Elec- 
tion Petition. 169 
See Election Petition. i. 

— In conviction for sale of liquors 
without license. 317 

See Justice of the Peace. 4. 

— In equity. 152 

See Practice in Equity. 2. 

— Taxing of in trial of an Election 
Petition. 324 

See Election Petition 2 and 3. 

— Attachment for non-payment in 
Election Petition. 331 

See Election Petition. 4. 

—In equity. 33a 

See Equity. 3. 

— Upon entering a nolle prosequi as 
to a count in a declaration. 361 

See Nolle Prosequi. 

COUNTY COURT - Practice - 
Judge making Ex parte order for 
new trial.] In an action in the 
County Court, the jury having found 
a verdict for the defendant, contrary 
to the Judge's direction, he made an 
Ex parte order for a new trial. On 
appeal the order was reversed, and 
the case sent back to the County 
Court, with direction to issue an 
order calling on the defend mt to 
shew cause why a new trial should 
not be granted. The Comm»:rcial 
Bank of N. B. v. Price. 97 

2.— Jurisdiction— Offset — Recalling 
witness.] Where the plaintiff proved 
goods sold and delivered to the de- 
fendants, beyond the amount re- 
coverable in the County Court, and 
also admitted the receipt of goods 
from, and work done by, the defend- 
ant, which, if deducted from the 
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COUNTY COURT— Continued. 

plaintiff's account, would have 
brought the amount within its juris- 
diction; but omitted to prove any 
agreement that such goods and work 
were to be taken as payment, where- 
upon the plaintiffs moved for a non- 
suit; Held, That it was discretionary 
with the Judge to allow the plaintiff 
to be recalled to prove that there 
was such an agreement. Simpson v. 
Glass ct al. 99 

3. — Right to stay proceedings — City 
Court — Interlocutory order — Ap- 
peal.] The County Court and the 
City Court of St. John, being both 
Courts of limited jurisdiction, and 
in suits for the recovery of certain 
debts of concurrent jurisdiction; a 
Judge of the County Court has no 
power to stay the proceedings in a 
suit brought to recover a debt in 
that Court, on payment of the debt 
without costs, on the ground that the 
suit might have been brought in the 
City Court, where the costs are less 
than in the County Court. 

Qurcre. Whether there is any ap- 
peal to the Supreme Court under the 
Act 30 Vic, c. 10, from an interlocu- 
tory order of a Judge of a County 
Court; but an order absolutely to 
stay proceedings in a suit, is a final 
decision, and may be appealed from. 
Hanington v. Stewart. 242 

COVENANT— Real property taken 
subject to. 127 

See Equity, i. 

—CROWN GRANT — Extending 
boundaries by Crown after grant.] 
The Crown may, by a subsequent 
grant, extend the boundaries of a 
former grant beyond the distance 
mentioned therein, so far as relates 
to the rights of the parties claiming 
under the respective grants, inter se, 
though the Crown may not be 'es- 
topped thereby as against the grantee 
in the first grant. Aiton v. Demill. 

164 

2. — Adverse possession against 
Crown — Sufficiency of possession — 
Trespass — Question for jury.] Where 
title is claimed under a Crown grant, 
which is resisted on the ground that 
the Crown was out of possession at 



CROWN GRANT— Continued. 

the time the grant issued, and there 
is evidence of continuous acts oi 
prior possession of the land, ad- 
verse to the Crown for twenty 
years, such evidence should be left 
to the jury; but in order to pre- 
vent a Crown grant from taking 
effect on that ground, the possession 
should be defined, actual and con- 
tinuous ; mere acts of lumbering on 
Crown land from year to y^ar. with- 
out any apparent bounds, are not 
sufficient. Smith v. Morrow. 200 
3. — Construction — Bounded by lake 
— Margin.! A grant of land, bound- 
ing on a lake, conveys the land to 
the margin only, and not to the cen- 
tre of the lake. Niles v. Burke. 237 

— Evidence admissible in construc- 
tion of. 237 
See Evidence 2 and 3. 

DAMAGES — Vendor — Sum agreed 
to be paid for land by vendee.] In 
an action against the vendee for 
breach of an agreement to purchase 
land, the plaintiff cannot recover the 
amount of the purchase money 
agreed to be paid for the land ; but 
only such damages as he has sus- 
tained by the breach of the agree- 
ment. Pugsley V. Gillespie. 195 

Facts to be stated to prove. 122 
See Evidence, i. 

— Assessing of after judgment by de- 
fault. 79 
See Evidence, i. -" 

— Amount of in replevin. 185 

See Replevin. 

— On breach of Replevin bond 135 
See Replevin Bond. 

— Amount of which tenant under a 
lease is entitled to recover in tres- 
pass against a stranger. 267 
See Trespass. 3. 

DECLARATION— In Replevin. 185 
See Replevin. 

— Entering a nolle prosequi to one 
count, costs of. 361 

See Nolle Prosequi. 
DEED — Easement — Mill-pond — 
Soil.] A deed of a piece of land, 
"together with the mill-privilege, 
saw-mill, and erections belonging to 
the same; and also the pond or 
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tlowage above the said mill," conveys 
no ritttit to the soil of [he mill-pond, 
but only an casement to dam the 
water and overHow the land for the 
purposes of the mill below. Her- 
benson v. Cutiningliam, 235 

2. — Under sale by license of Probate 
Court — Olijeclioii to proceedings in 
Probate Court— Remedy by appeal— 
Irregularity of proceedings— Sulii- 
ciency o( personal property— Effect 
on deed.] The lessors ui tlie plaintifl 
claimed as devisees under the will of 
H. P.; the defendant claimed under 
a deed from H. P.'s executor, under 
a license from the Probate Court. 
The plaintiff contended that the 
license was vi^id bo^,iu,su H. P. had 
left sufficient personal properly to 
pay his debts, ^itid that ilie executor 
had improperly expcndod large sums 
in C0B15 in the Probate Court, in 
proceedings which Ke had no right 
to take; that he had acted fraudulent. 
ly towards the estate and thai lie 
dciciHl.inl will) had been his attor- 
ney in the i.r...L.-c,ilj[i>,'^ in the Pro- 
bate Court, was cognizant of the 
fraud of the executor, and had no 
right to purchase from him. A ver- 
dict having been found lor the de- 
fendant. Held, on motion for a new 
trial, that though a large amount of 
costs appeared to have been in- 
curred in ttie Pro . .. ,ithe 



pn 



I the 



that the |..,,K-- ,i„.,,.„L,.l under Ihe 
Will should liriic;i|.pi-,-,k-d from the 
decree of the ?roh;it,' Cmirt granting 
license to sell the real estate, and 
could not object to the irregularity 



of the proceeding- .. 
Doe dem. Sullivai 

3 -n< . 



this 1 



al. 



17s 



■npt„,n-l;. 

Coti.',ii,-(i,,ni r> 

dni.,'l;r. r- ,. |„..,-, ,,f land in Saint 
John, described a? a -'lot on the 
corner of Saint James and Sidney 
streets, now in the occnpation of P 
M. and wife (the dcfcndanls). sub- 
ject to any charge or mortgage now 
against the same," At the lime of 
■making this conveyance D, owned 
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parts of two lots, Nos. 1083 and 1086, 
adjoining each other, and purchased 
at dilferent times. No. 10S6 was 
situated on the corner of bt. James 
and Sidney streets, and was occupied 
by the grantor's daughter and 'Uer 
husband I' M., and was also subject 
to a mortgage given by the (jr.'uitor 
No. 1083 was situated altogetfier on 
St, James street, and wa,« occupied 
by tenants of D., ^wlio received the 
rents, his daughiir hLviiif only the 
use oi a woodshed and outhouse 
thereon in common with the other 
tenants. Held, per Ritchie, C, J.. 
and Allen and Wetmore. JJ-, that no 
part of the description in the deed 
Ciiiilil I.E.- rojected; that the lot No. 
1086 exactly fitted and corresponded 
with the description in the deed arid, 
therefore, thai lot only passed by Ite 
deed. Per Weldon .ind Fisher J.J 
That the words of the died, coupled 
with the surrounding circumstances, 
'*•——< — -- . botlj 



shewed a 



lots to the defendant. Doe dem* 

Donohue et al. v, McGarrigk- ..tnd 
wife, 254 

DELIVERV-What is sufficient to 

vest properly. y^ 

ice Contract. 3. 
DEMURRER Conclusion-SufK- 
ciency of] A demurrer is suffi- 
cient rn form, though it docs not 
conclude with a prayer of judgment, 
lower V. Cox. 32, 

TJSTKl'^SS FOR RENT— Where 
money under distress is paid for 

See Money had and Received 
DOWER— View-Assignm,n— r-ar- 
Jiculars- -I Vic. c. 25.] In an action 
ot ejectment lor Dower, under the 
Act o n Vic, c. 2S. there must be a 
view of the premises, and if the plain- 
tiff recovers, the dower must be 
assigned by ihe ury in giving their 
verdict. The declaration may be 
substamiaDy the same in iorm as in 
ordinary .iction of ejectment, and he 
defendant, if nccessarj-, may obtain 
particulars of the pbratifTs claim. 
Doe Dem, Johnston v. Jardine 170 
2,— View — Proceeding,? Husband 
tenant in common — Arrears of 
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dower.] When an order for view is 
made in an action for dower under 
the Act 21 Vic, c. 25, the proceed- 
ings should be the same substan- 
tially, as under the writ of view un- 
der the Act 4 Anne, c. 16. If the 
husband was seized as tenant in 
common the widow can only be en- 
dowed in common under the Act 21 
Vic, c 25, and not by metes and 
bounds. Semble, That arrears of 
dower cannot be recovered unless 
the husband died seized of the land. 
Doe dcm. Johnstone v. Jardine. 338 

EASEMENT— Demise — Construc- 
tion of — Wharf. J Plaintiflf leased to 
defendant part of a wharf forty feet 
wide by one hundred feet in length; 
*' together with a right of way or 
passage for foot passengers, horses, 
carts, etc, in through, over and upon 
the wharf to the southward, westward 
and northward of the part leased, 
(the eastern part fronting on a high- 
way." Habendum, the demised pre- 
mises '* together with the privilege 
and enjoyment of the said wharf, 
and the said right of way or passage 
hereby demised," etc The plaintiff 
covenanted to keep the wharf in 
good repair and fit for the transpor- 
tation of goods and merchandize, 
and for the passage of horses, etc., 
so that it may be used by the lessee, 
his executors, etc., ** for all purposes 
of ingress, egress, etc., and as a high- 
way," etc. Held, that the demise 
only extended to the portion of the 
wharf forty feet by one hundred feet, 
and the lessee had only a right of 
way over the remainder of the 
wharf, and was liable to pay wharfage 
for landing goods upon it. Lawton 
V. Reed et al. 3i9 

— In mill-pond 235 

See Deed. i. 

EJECTMENT— New trial in 321 
See New Trial. 2. 

ELECTION TO LOCAL LEGIS- 
LATURE— 32 Vic, c 32— Bribery 
without knowledge and consent of 
candidate — Re-election. J The elec- 
tion of the respondent as a member 
of the Local Legislature, was set 
aside under the " Bribery and Cor- 
ruption Act, 1869," for bribery and 
treating by his agents — ^the Judge 



ELECTION TO LOCAL LEGIS- 
LAT U RiL^Continued. 

certifying that the bribery was not 
committed by or with the knowledge 
or consent of the respondent. At an 
election held to fill the vacancy the 
respondent was again elected. Held, 
that he was not disqualified for re- 
election, the Act not having declared 
any such disqualification, except 
when personal bribery had been com- 
mitted; and that the practice of the 
Imperial Parliament m such cases 
did not apply. Kay v. Haning- 
ton. 20 

ELECTION PETITION— Costs- 
Counsel fee. J The costs of the trial 
of an election petition are to be 
taxed, as near as may be, according 
to the scale of costs in actions at law; 
and no greater sum can be taxed 
for counsel fees than is allowed by 
the ordinance of fees; therefore a 
Judge has no power to tax a higher 
counsel fee than five guineas on the 
trial of a cause under the Bribery 
and Corruption and Election Peti- 
tion Act, 1869. Herbert v. Haning- 
ton. 169 

2. — Costs — Taxation of — Election law 
— Allegations — Materiality of wit- 
nesses to prove.] Where, on the 
trial of an election petition, the 
Judge disallowed the costs of certain 
allegations in the petition, the afli- 
davit of the attendance of witnesses, 
used in taxing costs, should show 
that the witnesses were material to 
prove those allegations in the peti- 
tion on which the costs were allowed. 
Herbert v. Hanington. 324 

3. — Notices — Publication of.] Publi- 
cation of notice in a newspaper " for 
three consecutive days " under the 
69th section of the Act 32 Vic, c 32, 
cannot be made in a weekly news- 
paper. The petitioner is not entitled 
to the co.sts of publishing notices in 
a newspaper and posting. Herbert 
V. Hanington. 324 

4. — Costs Attachment.] Where the 
Judge who tries an election petition 
makes an order for costs under the 
62nd section of the Act 32 Vic, c 32, 
an attachment for non-payment of 
the costs should be granted by the 
Judge and not by the Court. Kay v. 
Hanington. 331 
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EQUITY.— Property taken subject 
to covenant — Knowledge of party — 
Equitable rights — Specific perlorm- 
ance — Restraining by injunction un- 
til fulfilment ol covenants — Remedy 
at law, its effect on jurisdiction of 
Equity — Agreement tor compensa- 
tion — Statutory remedy for assess- 
ment not applicable. J If a party 
takes property, with knowledge that 
the person through whom he claims 
has covenanted to use it in a parti- 
cular way, he takes it subject to the 
equity created by that party; and a 
spccifiic performance of the agree- 
ment will be enforced again:>t him. 

The St. John Water Company, un- 
der the authority of their Act of In- 
corporation, 2 Wm. 4, c. 26, cove- 
nanted with the owner of land, which 
they required to overflow, that ihey 
would build a bridge over the over- 
flowage to enable him and his 
assigns, etc., to pass from one part of 
his farm to the other, and would 
keep the bridge in repair so long as 
the overflowage continued. fhe 
bridge was built and kept in repair 
until all the rights and property of 
the Company, subject to outstanding 
liabilities, were vested in Commis- 
missioners (the defendants) by Act 
18 Vic, c. 38; saving to every person 
all rights and remedies in law or 
equity; and all actions or suits pend- 
ing, or thereafter to be brought 
against the Company, for or by 
reason of any malfeasance or mis- 
feasance or any act done or com- 
mitted, or by any contract or aj^ree- 
ment theretofore made, which rights 
and remedies should continue as if 
the Act had not been passed. The 
defendants continued the overflow- 
age, but refused to keep the bridge in 
repair. The plaintifl having become 
the owner of the land, filed a bill for 
specific performance of the covenant, 
and to restrain the defendants from 
overflowing his land. Held, ist. 
That the defendants, having taken 
the property of the Water Company 
subject to the outstanding liabilities. 
were bound by the covenant to keep 
the bridge in repair. 2nd. That the 
reservation m the Act. of rights and 
remedies against the Company, only 
applied to actions pending, and 
rights of actions accrued before the 
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passing of the Act; and not to a 
breach of contract or wrong done by 
the Commissioners, thouglf'such con- 
tract had been entered into by the 
Company. 

3rd. That the plaintiff had a remedy 
in equity against the Commissioners 
for a specific performance of the 
covenant, and that they should be 
restrained by injunction from over- 
flowing his land, until the bridge was 
put in a proper state of repair, and 
also from allowing the bridge to re- 
main out of repair while they con- 
tinued to overriow the land. 4th. 
That though the plaintiff might have 
a remedy at law on the covenant that 
did not oust the jurisdiction of 
equity. 5th. That the mode of com- 
pensation for the overflowage having 
been agreed upon between the com- 
pany and the owner of the land, the 
statutory remedy of assessment by a 
jury did not apply. Ryan v. Lock- 
hart et al. 127 

2. — Amendment — Power to make] 
A Court of Equity has an inherent 
power to amend the pleadings in a 
cause, and an amendment may be 
made ex parte, though, ordinarily, 
notice should be given. Wiggins v. 
Hendricks. 152 

3. — Appeal in — Costs — Scale of.] On 
an appeal from the dccfsion of a 
Judge in equity, the costs of appeal 
are to be taxed on the scale of costs 
in equity. Hanington v. Harsh- 
man. 332. 

— Practice in an application for an 
ex parte injunction. 100 

Sec Practice in Equity, i. 

— Time and mode of making amend- 
ment in. 152 
See Practice in Equity. 2. 

EVIDENCE — Damage — General as- 
sertion insuflicient.] A plaintiff 
giving evidence on his own behalf 
cannot be allowed to state that he 
has sustained a certain amount of 
damage by the act of the defendant; 
he should state the facts on wliich he 
relies to prove his damages, from 
which the jury are to determine the 
amount. Ryan v. James. 122 

2. — Declarations by persons in 
possession as to boundaries.] 
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Declarations respecting the bounda- 
ries of land by a person in possession 
and under whom the defendant 
claims, are evidence against him in 
an action in which boundaries of the 
same land are in dispute. Niles v. 
Burke. 237 

3. — Surveyor — Reference to plan — 
Loss of field notes.] A surveyor who 
had made a survey of land by direc- 
tion of the Government, may refer to 
a plan of it made by himself shortly 
after the survey filed in the Crown 
Land ofifice, and upon which survey 
a grant of the land issued, for the 
purpose of enabling him to state the 
courses and distances which he ran, 
his field notes of the survey having 
been lost. Niles v. Burke. 237 

4. — Assessment of damages — 18 Vic, 
c. 25 — Affidavit.] In assessing dam- 
ages under the Act 18 Vic, c 25, 
after judgment by default, the plain- 
tiff must establish the amount of his 
debt or damage by legal proof. 
Where the only evidence of the debt 
was an account shewing several sums 
of money due from the defendant to 
the plaintiff on various transactions, 
with an affidavit of the plaintiff, that 
the ** account was just and true," it 
was held insufficient, and the judg- 
ment was set aside. Mitchell v. 
Lowther. 79 

5. — Damage to land — Irrelevant ques- 
tions.) In an action for overflowing 
plaintiff's land by means of a mill- 
dam, and thereby destroying his 
growing trees, plaintiff cannot be 
asked for what purpose he purchased 
the land, or how much he paid for it, 
such evidence being irrelevant to the 
question of damages. Lowell v. Mc- 
Adam et al. 337 

— In arbitration matters. 125 

See Arbitration and Award. 

— Where parol admissible to explain 
a written agreement. 195 

See Frauds (Statute of). 

— In action of replevin. 185 

See Replevin. 

— Sufficient evidence of negligence to 
go to jury. 179 

See Trespass. 2. 



EVIDENCE— Con/iHi/ed. 

— In trespass qu. cl. fr. by a tenant 
under lease. 267 

See Trespass. 3. 

— Commission for examination of 
witnesses out of Province. 1 

See Witness. 2. 

— Secondary evidence. i 

See Witness, i. 

— What can be given in, under 
general issue. 350 

See Pleading. 2. 

EXECUTION— Alias Writ— Exces- 
sive amount — Arrest.] If an execu- 
tion issues upon a judgment in a 
Justice's Court within the time 
limited by the i Rev. Stat., c. 137, 
sec. 38, an alias or pluries may after- 
wards issue, though more than 
three years have elapsed since the 
judgment Semble, That an execu- 
tion issued by a Justice of the Peace 
for more than the amount of the 
judgment, is irregular only, and the 
mere arrest of the defendant under it 
is not necessarily a wrong: but other- 
wise, if he is imprisoned under it for 
a greater number of days than is al- 
lowed by law according to the sum 
actually due. Ryan v. James. 122 

FALSE IMPRISONMENT— As to 
notice in action for. * 39 

See Justice of the Peace, i. 

— Action for, when warrant on which 
party was arrested is void. 166 
See Trespass, i. 

FIXTURES — Building resting on 
land by its own weight, and not 
affixed to it — Whether part of free- 
hold — Intention.] When a building 
is erected on land, but is no further 
attached to it than by its own weight, 
it will become part of the freehold 
if it is apparent it was erected with 
this intention. Doran v. Willard. 

358 

FRAUDS (Statute of)— Sale— Land 
— Identity — Evidence.! Defendant, 
by writing addressed to the Plaintiff, 
stated that he would "take property*' 
and give his notes for a certain sum. 
Plaintiff wrote on the same paper 
that he could not sell " property," 
but would "redeed to H." and take 
notes for a certain sum, specifying 
the time of payment, to which the 
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FRAUDS (Statute oO^Continued. 

defendant agreed. Plaintiff proved 
that H. had conveyed to him the 
Equity of Redemption of a certain 
property. Held, that this sufficiently 
indicated the property referred to 
in the agreement; though if neces- 
sary, parol evidence was admissable 
to shew what property the agree- 
ment related to. Pugsley v. Gil- 
lespie. 195 
FRAUD — Under 92nd section of In- 
solvent Act. 334 
See Insolvent Act of 1869. 3. 

FRAUDULENT REPRESENTA- 
TION — Power of Bank Manager 
to bind Stockholders.] L., resid- 
ing iA St. John, drew bills of ex- 
change on plaintiffs at Liverpool, 
which they accepted for the accom- 
modation of the defendants, who 
agreed to guarantee the payment of 
them at maturity; these bills would 
fall due on the 2nd Sept., 1868. On 
the nth August, L. drew other bills 
on the plaintiffs, also for the defen- 
dants' accommodation. The plaintiffs 
received L.'s letter advising the draw- 
ing of these bills on the 24th August, 
and not having at that time received 
funds from the defendants to take 
up the bills falling due on the 2nd 
September, telegraphed to L. that 
unless these funds were sent they 
would not accept the bills drawn 
on the nth August. At his time L. 
had become insolvent and left the 
Province, having assigned his pro- 
perty to trustees for the benefit of 
his creditors. The trustees received 
the plaintiffs' telegram, and took it 
to the cashier of the. bank, who knew 
that L. had absconded, and an ans- 
wer was sent to the plaintiffs by 
cable, in the name of L., stating 
that funds had been sent by the last 
mail, which was the fact. In con- 
sequence of this answer the plaintiffs 
accepted the bills drawn on the nth 
August, and were obliged to pay 
them, L. not having shipped cargoes 
of lumber as he agreed. The tele- 
gram sent to the plaintiffs was in 
the handwriting of one of L.'s trus- 
tees, but was sent to the telegraph 
office by the cashier of the bank, 
and the cost of transmitting it 
charged to L. in the bank b )uks. 



FRAUDLENT REPRES'N— Com 

The cashier swore that it was sent by 
direction of the President of the 
bank, but he, and also the directors, 
denied all knowledge of it till several 
Irnonths afterwards, and after the 
cashier had become a defaulter and 
absconded. Held, in an action 
against the bank for falsely repre- 
senting by the telegram that L. 
was in St. John, whereby plaintiffs 
were induced to accept the bills, 
(per Allen and Fisher, JJ., Weldon, 
J., dissentiente.) That answering the 
telegram addressed to L. was not 
within the scope of the cashier's 
duties, and therefore that it should 
have been left to the jury to find 
whether the answer was sent by the 
authority of the directors; and quaere 
whether the stockholders would be 
liable even if the directors had 
authorized it. Per Weldon. J. That 
as the telegram to L. related to the 
payment of the bills of exchange 
in which the bank was interested, 
the cashier had authority to answer 
it, and the defendants were liable for 
his false representation. McKay et 
al. V. The Commercial Bank of N. B. 

I 
(The judgment in this case was 
afterwards reversed by the Privy 
Council.) 

IMPRISONMENT — Under quasi 

penal sections of Insolvent Act. 334 

See Insolvent Act of 1869. 2 and 3. 

INJUNCTION— Application for ex 
parte — necessity for party applying 
to state all important facts. 100 

See Practice in Equity, i. 

— Restraining by, until fulfilment of 
covenants. 127 

See Equity, i. 

INSOLVENT ACT OF 1869— Com- 
pulsory liquidation — Where no peti- 
tion presented by debtor — Proceed- 
ings.] M., a creditor of defendant, 
made a demand upon him to assign 
his estate for the benefit of his credi- 
tors, under the 14th section of ** The 
Insolvent Act of 1869." No petition 
was presented within five days, as 
required by the Act, but after that 
time the defendant settled his debt 
with M., who took no further pro- 
ceedings. Held, that the estate of 
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INSOLVENT ACT OF iS6^-Con. 

the defendant was nevertheless sub- 
ject to compulsory liquidation, and 
that the demand of M. enured to the 
benefit of the other creditors of the 
defendant. Dever v. Morris. 270 

2. — Sections 92 and 93 — Quasi pjnal.] 
The 92nd and 93rd sections of ** The 
Insolvent Act of 1869 " being quasi 
penal, are to be strictly construed, 
and, to warrant imprisonment under 
their provisions, the case must be 
brought within the express words of 
the Act. Jones v. Bijeau. 334 

3. — Fraud — OflTer to suffer judgment 
by default — Effect of. J In an action 
on a promissory note made by defen- 
dant in favor of plaintiff, the declar- 
ation alleged fraud and false pre- 
tences in obtaining credit according 
to the 92nd section of the Act: defen- 
dant pleaded general issue and gave 
notice of defence, denying alleged 
fraud; he also filed offer to suffer 
judgment by default for amount of 
the note, which offer plaintiff ac- 
cepted. Held, That this was not 
such a judgment by default as was 
contemplated by the 93rd section of 
the Act ; the acceptance of defendant's 
offer having settled all the issues 
in the suit, and therefore no order 
for imprisonment could be made. 
Jones v. Bijeau. 334 

— Whether it repeals the Absconding 
Debtors* Act. 176 

See Absconding Debtors* Act. 

INSOLVENT CONFINED DEB- 
TOR — Where order for support un- 
der I Rev. Stat., c. 124, sec. i, made 
by a County Court Judge, whether 
discharge can be granted by Judge 
of Supreme Court] When an order 
for support under the ** Insolvent 
Confined Debtors* " Act, i Rev. 
Stat. c. 124. is made by a Judge of a 
County Court, a Jud^e of the Su- 
preme Court has no jurisdiction to 
order his discharge for non-payment 
of the weekly allowance. Guthrie v. 
Snclling. 360 

INSPECTOR OF SCHOOLS — 
Power of to appoint new trustee. 

219 
See Common Schools Act, 1871. i. 

— As to same question. 231 

See Common Schools Act, 1871. 3. 



INSURANCE — Liability of Com- 
mon Carriers to insure goods. 138 
See Contract, i. 

JOINT STOCK COMPANY — 
Right to sue for assessments — Sale 
of shares before action — Statutes — 
Construction of.] Where a pecun- 
iary obligation is created by Statute, 
and a remedy expressly given for en- 
forcing it, that remedy must be 
adopted. The plaintiffs were incor- 
porated by Provincial Act, 27 Vic 
c. 43, for the purpose of constructing 
/a railway from St. John to the 
boundary of the United States, the 
capital stock to be two millions of 
dollars, and the Company to proceed 
to locate and complete the road as 
soon as $50,000 of the stock was paid 
in. The directors were authorized to 
make equal assessments on the 
shares from time to time, as they 
might deem necessary, to be paid to 
the treasurer, and in case any sub- 
scriber for stock neglected to pay the 
assessment, the directors might order 
shares to be sold at auction, and in 
case of any deficiency, he should be 
accountable to the Company for the 
balance. By Act 32 Vic, c 54, to 
amend the Act of Incorporation, af- 
ter reciting that it was doubtful 
whether the subscribers for shares 
were legally liable to pay assess- 
ments, unless the whole amount of 
the capital stock had been subscribed 
for, and the $50,000 paid in, and 
also, whether the notice of assess- 
ments had been given in accordance 
with the Act of Incorporation, — it 
was enacted, i. That the subscribers 
for stock should be liable in the 
same manner and to the same extent 
as if the whole capital stock had 
been fully subscribed, and as if the 
$50,000 had been paid in in the man- 
ner directed by the Act of Incorpor- 
ation, and as if all assessments on 
the shares and the notices given 
thereof, had been made and given 
according to the said Act. 2. That 
to entitle the company to recover 
against any stockholder, two months 
notice of the assessment should be 
published in a newspaper, and after 
the expiration of that time, the com- 
pany should be entitled " to sue for, 
recover and receive from any stock- 
holder the amount due for unpaid 
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JOINT STOCK CO.— Continued. \ JUSTICE OF THE PEACE— Tan, 



subscribed stock in the same manner 
as if the calls for assessment had 
been regularly made ** in accordance 
with the requirements of the Act of 
Incorporation, Held, i. That the 
Act 32 Vic, c 54, was not ultra vires 
under the ** British North America 
Act, i8<^/* sec 92, sub-sec 10 ; 2nd, 
(Per Ritchie, C.J., and Allen and 
Weldon, J.J., Fisher. J., dubitante.) 
That an action of debt could not be 
maintained under the Act of Incor- 
poration, for the assessments on 
stock; but that the proceedings by 
sale of the shares must be adopted; 
3rd, (Fisher, J., dissentientc.) That 
the preamble of the Act 32 Vic, c. 
54, shewed that the object of the 
legislature was not to alter the rem- 
edy given by the Act of Incorpor- 
ation for the recovery of assessments, 
but to remove other difiiculfies; and 
that the words of section 2 did not 
give the company a right to sue for 
assessments in the first instance £. 
^ N. A. Railway Co. for Extension 
Westward v. Thomas. 42 

JUDGE'S ORDER, 79 

See Practice, i. 

JUDGMENT BY DEFAULT. 334 

See Insolvent Act of 1869. 3. 
JURY— Receiving refreshments from 
defendant 234 

See New Trial, i. 

JURY OF VIEW— In actions for 
dower. 170, 33^ 

See Dower i and 2. 

JUSTICE OF THE PEACE— Se- 
cond notice of action after discon- 
tinuance — First notice available — 
Requisites of notice — Tender of 
amends — Time.] A notice of action 
for false imprisonment was ser>'ed 
on defendant, a Justice of the Peace, 
on the 18th March, and a writ is- 
sued on the 17th April. The plain- 
tiff took out a rule to discontinue 
that suit, and got an appointment 
to tax the costs on the 9th July. 
On the 7th July, a second notice of 
action was ser\*ed on the defendant, 
and a writ issued on Monday the gth 
August. Held. ist. That if the sec- 
ond notice was bad. the plaintiff 
could avail himself of the first notice, 
notwithstanding the discontinuance 



of the suit commenced thereon. 
2nd. That the second notice was 
suthcient, though it did not allege 
that the defendant had acted mali- 
ciously, he having acted, either en- 
tirely without jurisdiction, or in ex- 
cess of his jurisdiction. 3rd. That 
though the last aay of the month's 
notice, expired on Sunday, the de- 
fendant had not the whole of the 
following day to tender amends, and 
therefore the action was not com- 
menced too soon. Hatch v. Taylor. 

39 

2, — One Justice issuing summons — 
Penalty before two.l One Justice 
may issue the summons on a com- 
plaint under the Act 33 X'ic. c 23, 
though the penalty is recoverable 
before two Justices. Regina v. Sim- 
mons et al. 15^ 

3. — Interest — Disqualification.] If 
the Justice is interested in the prose- 
cution, as where he was a member ot 
a Di^-ison of the Sons 01 Temper- 
ance, by which a prosecution for 
selling liquor was carried on. he is 
incompetent to try the cause, and a 
conviction before him is bad. Re- 
gina v. Simmons et al. 15& 

4. — Application of form of convic- 
tion before.! The form of con^-ic- 
tion (L.) in i Rev. Stat, c 138, 
specifying the costs of commitment 
and conveying the defendant to gaol 
is not applicable to all cases, but only 
where the Act, under which the pen- 
alty is imposed, authorizes the Jus- 
tice to award such costs. Regina 
V. Harshman et al.; Ex parte Wel- 
don. 317 
5. — Jurisdiction — Civil cause — ^Tres- 
pass to land — Title in question.] If, 
in an action of trespass to land, 
tried before a Justice of the Peace, 
the defendant sets up title and offers 
a deed in evidence, and the plaintiff 
also gives evidence of deeds and ol 
a title arising by estoppel, on which 
the Justice undertakes to decide: the 
title is bona fide in question, and the 
Justice has no jurisdiction. Regina 
V. Harshman. 34^ 

— ^Action against, for false imprison- 
ment i^ 
Sec Trespass, i. 
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JUSTICE OF THE FEACE— Can. 

— Conviction before, for selling 
liquor without a license. 317 

See Liquor i and 2. 

LEASE — When necessary to pro- 
duce, in an action of trespass by a 
tenant against a stranger. 267 

See 'Irespass. 3. 

LICENSE TO SELL REAL ES- 
TATE. 175 
See Deed. 2. 

LIQUOR — Selling without license — 
Ju.siice adjudging commitment. J A 
conviction under the Act 33 Vic, c. 
23, for selling liquor without license 
is bad, if in addition to the costs 
of prosecution auowed by tfie Act, 
the Justices adjudge the defendant, 
in default of payment, to be commit- 
ted to gaol for a certain time, unless 
the penalty and costs, together with 
the costs of commitment and con- 
veying him to gaol, be sooner paid. 
Regina v. Harshman et al. 317 

2. — Selling without license — Convic- 
tion — Costs.] A conviction for sell- 
ing liquor without license stated the 
sale to have been contrary to two 
Acts of Assembly, (stating the titles 
of the Acts): Held, That it was 
sufl'iciently certain, and that the con- 
viction was substantially good under 
both Acts, the first, (17 Vic, c 15), 
making the sale of liquors without 
license illegal, and the second, (33 
Vic, c 23), imposing the penalty lor 
such sale. Regina v. Harshman 
et al. 3^7 

— Where Justice of Peace is inter- 
ested in obtaining conviction for 
selling without a license. 158 
See Justice of the Peace. 3. 

LOCAL LEGISLATURE, Powers 
of. 300 

See British North America Act, 
1867. 

— Whether an act is ultra vires. 273 
See Common Schools Act, 1871. 4. 

— Election to serve in. 26 

See Election to Local Legislature. 

MANDAMUS. 321 

See Parish Officer. 

MASTER AND SERVANT— Lia- 
bility of registered owner of a ship 
for acts of master. 148 

See Shipping Law. i. 



MONEY HAD AND RECEIVED 
— Action for — Where money under 
distress is paid for rent — Voluntary 
payment.] Plaintiff held land a» 
tenant of defendant under a lease, 
and by an agreement outside of the 
lease, he was to do some ditching 
on the land, which was to be allowed 
him as a payment on account of the 
rent. The ditching was done during 
the summer, and the defendant after- 
wards issued a distress warrant for 
half a year's rent, due on the first 
of May previously, which rent the 
plaintitt paid. Held, That the 
amount of the ditching was a matter 
entirely in the knowledge of the 
plaintiff, and as he had not given the 
defendant any account of it before 
the distress issued, he had no means 
of crediting it on the rent; and that, 
after submitting to the distress, the 
plaintiff could not maintain an ac- 
tion to recover back the value of the 
ditching. Graham v. Gilbert 239 

MORTGAGE— Foreclosure of. 152 
See Practice in Equity. 2. 

NEGLIGENCE— Legal rigli{— Ob- 
ligation.] The defendants, having 
authority by law to lay out and open 
streets in the City of St. John, laid 
out a street though an uninclosed 
and hilly piece of ground. Several 
houses were built on the line of this 
street, but the land in the vicinity re- 
mained uninclosed, and people were 
accustomed to pass over it as they 
pleased, in various directions, though 
there was no right of way except by 
the street. The defendants having 
determined to level and improve the 
street, made cuttings through the hill 
for that purpose — several feet deep 
in some places. The plaintiff had 
formerly lived in the neighborhood 
of the street, and had been in the 
habit of crossing the open space; and 
after the street was levelled, she was 
crossing the open space in the night, 
and not being aware of the cutting, 
fell into the street and was injured. 
Held, per Allen, J., (Fisher, J., con- 
tra). That the plaintiff had no legal 
right as against the defendants, to 
cross over the land; that there was, 
therefore, no legal obligation on the 
defendants to light the street, or to 
fence the sides of it against persons 
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NEGLIGENCE— Cofi^inii^d. 

using the adjoining lands; and, there- 
fore, they were not liable for the 
plaintiff's injury. Henderson v. The 
Mayor, etc., of St. John. 72 

2. — Boom breaking — Obligation — 
Trespass.] By Act 10 Vic, c. 72, 
amended by 11 Vic, c. 49, and 17 
Vic, c. 52, the South Bay Boom 
Company was authorized to erect 
piers and a boom between certain 
points on the River St. John, for the 
purpose of securing timber and lum- 
ber, and was authorized to charge 
boomage on all timber and lumber 
brought within the boom or fastened 
to the outside thereof. Held, that 
though the Company had the general 
control and direction of all lumber 
within the boom, it was under the 
/immediate charge of the owners 
thereof; and therefore the Company 
was not liable to a proprietor of 
land within the limits of the boom, 
for damage done by lumber in the 
boom breaking adrift, and floating 
upon his land — there being no duty 
imposed upon the Company, by the 
Acts, to prevent lumber deposited 
in the boom from drifting on the ad- 
joining shore: and no evidence of 
negligence on the part of the Com- 
pany, or of their omitting to use all 
proper precautions in the erection of 
their piers and booms. Dever v. 
The South Bay Boom Company. 109 

— Liability of City Corporation in 
not repairing streets, what al- 
legations necessary. I97 
See Pleading, i. 

— What is sufficient evidence to go 
to the jury in an action for a 
railway train killing cattle. 179 
See Trespass. 2. 

— Whether registered owner of a 
ship is liable for goods lost 
through the master's negligence. 

148 
See Shipping Law. i. 
NEW TRIAL— Jury receiving re- 
freshments from defendant.] The 
jury after viewing the land in dispute 
went to the house of one of the de- 
fendants and had refreshments; no 
explanation of the charge wjts given 
by the jurors or the officer in charge 
of them. Held, per Ritchie, C.J., 



NEW TmAL— Continued 

and Allen and Weldon, JJ., That a 
verdict for the defendants ought to 
be set aside; per Fisher and Wet- 
more, J.J., That the plaintiff being 
aware of the fact before the trial, 
should have applied to the Judge to 
discharge the jury; and that the ob- 
jection was too late after verdict. 
McNeill V. Moore et al. 234 

2. — Ejectment — Verdict for defen- 
dant.] As a general rule a new trial 
will not be granted in ejectment 
when the verdict is for the defen- 
dant. Doe dem. Edgett v. Downey. 

321 

— Ex parte order for, by Judge of 
County Court reversed. 97 

See County Court, i. 

— Motion for, on account of an 
amendment. 148 

See Amendment, i. 

NOTICE OF ACTION— Requisites 
of, and time of giving. 39 

See Justice of the Peace, i. 

NOTICE— Publication of in news- 
papers. 324 

See Election Petition. 3. 
NOTICE OF DISHONOR— What 
sufficient evidence of. 191 

See Promissory Note. 

NOTICE OF TRIAL— Term's no- 
tice — ^Whcn not necessary.] A term's 
notice of intention to proceed is not 
necessary, though four terms have 
elapsed since issue joined, provided 
the plaintiff brings the cause to trial 
at the first Circuit, when it could 
be tried after issue joined. Justices 
of Northumberland v. Russell. 345 

NOTICE OF DEFENCE. 350. 

See Pleading. 2. 

PARISH OFFICERS — Election- 
Confirmation of erection by Sessions 
— Mandamus.] Where a list of the 
Parish officers elected at the Parish 
meeting has been properly certified 
by the chairman and attested by the 
clerk, the Sessions are bound to con- 
firm the election unless some irregfu- 
larity is shewn in the election. Ex 
parte Robinson et al. 321 

PLEADING — Negligence in repair- 
ing street — Allegation necessary.] 
The Corporation of St. John being 
bound by law to lay out, alter and 



INDEX. 



379 



PLEADING— CoiUtwMcrf. 

repair the streets in the city; it is 
suflicient in an action against fhcm 
for negligence in repairing a street, 
to allege that it was the duty of the 
defendants in so repairing, etc., to 
use due and proper care, etc. — 
without stating any facts to shew 
their liability — their authority to re- 
pair, being matter of public law, of 
which the Court was bound to take 
notice. Henderson v. The Mayor, 
etc., of St. John. 197 

2. — Notice of defence — Evidence un- 
der general issue — Not confessing 
and avoiding.] A notice of defence 
under the 31 Vic, c. 32, will not be 
set aside when there is doubt as to 
whether the matter sfated might be 
given in evidence under the general 
issue, nor because it does not in 
terms confess and avoid the cause of 
action alleged in the declaration. 
Ladds V. Vernon. 350 



— Puis darrein continuance. 
See Practice. 2. 



-Amendments in. 
See Amendment. 

-Bill in equity. 
See Equity. 2. 



I. 



202 
148 
152 



PORTLAND CIVIL COURT— Re- 
view — When sum claimed is over 
$20.] The proceeding by review ac- 
cording to I Rev. Stat., c. 137, does 
not apply to a judgment in the Civil 
Court of the Town of Portland under 
the Act 34 Vic, c 11, sec. 99, where 
the amount is over $20. Ex parte 
Moore. 333 

PRACTICE — Non-resident defen- 
dant — Judge's order — Necessity of 
obtaining, before proceeding with 
suit — 18 Vic, c 25. J A writ, issued 
for service beyond the limits of the 
Province, under the Act 18 Vic, c 
25, was served on the defendant in 
Ireland, on the 19th September, 1870, 
requiring him to appear within sixty 
days. On the 17th November fol- 
lowing, the plaintiff filed an entry 
docket in the cause; and on the 12th 
December obtained a Judge's order, 
authorizing him to enter the cause as 
of Michaelmas Term then last, to 
enter a rule to plead on filing a de- 
claration, and in case the defendant 
did not plead by the first day of 



PRACTICE— CoM««MC(l. 

Hilary Term, the plaintifT to be at 
liberty to sign interlocutory judg- 
ment, and to proceed according to 
the ordinary practice. The declar- 
ation was filed on the 19th Decem- 
ber; interlocutory judgment by de- 
fault was signed on the 8th Feb- 
ruary, 1871; and final judgment on 
the 19th May. Held, (Fisher and 
Wetmore, JJ., dubitantibus). That 
the plaintiff had no right to proceed 
in the cause after service of the writ, 
without a Judge's order; that the or- 
der of I2th December did not relate 
back to the previous entry of the 
cause; and that the cause not having 
been entered in pursuance of the 
Judge's order, the interlocutory judg- 
ment was a nullity. Mitchell v. 
Lawther. 79 

2. — Pleading — Puis darrein continu- 
ance.] A plea puis darrein continu- 
ance regularly pleaded and verified 
by affidavit, cannot be set aside as 
false. If the facts stated in the plea 
are denied, the plaintiff should take 
issue on it. Gilbert v. Graham. 202 

— Assessment of damages under the 
Act above (18 Vic. c 25), after 
judgment by default. 79 

See Evidence. 4. 

— In County Court — Ex parte order 
for a new trial. 97 

See County Court, i. 

— Alias and pluries writ and execu- 
tion. 122 
See Execution. 

— Notices of action. 39 

See Justice of the Peace, i. 

— Notices of trial. 345 

See Notice of Trial. 

— Application for a quo warranto. 

231 
See Quo Warranto. 

— Appeal from order of County 
Court Judge. 242 

See County Court. 3. 

— In action of ejectment for Dower. 

170, 338. 
See Dower i and 2. 

• 

— As to remodelling a rule nisi. 343 
See Rule Nisi. 

— Discharge of bail. 356 

See Bail. 
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PRACTICE— Continued. 

— Irregularity in affidavit to hold to 
bail, 3?^(^ 

See Affidavit to hold to bail. 

— Entering a nolle prosequi. 361 

See Nolle Prosequi. 

PRACTICE IN EQUITY— Injunc- 
tion — Application ex pane — Neces- 
sity for party applying to state all 
(important facts.] Where a party 
applies for an ex parte injunction, he 
is bound to state all the facts which 
are important to be brought before 
the Court, and which might influence 
it in determining upon the applica- 
tion: and if important facts, within 
the knowledge of the party arc 
omitted, the injunction will be dis- 
solved without regard to the merits. 
In this case, where an injunction was 
granted to restrain the defendants 
from building a wharf beyond the 
line of high water mark in the har- 
bor of St. John, the plaintiflFs claim- 
ing by their charter the soil of the 
harbor and the space between high 
and low water mark; but the de- 
fendant held under a prior grant 
from the Crown, extending to low 
water mark, and claimed the right 
to extend his wharf, as the owner of 
the land, which facts were known 
to the plaintiffs, but were omitted 
from their bill — the injunction was 
dissolved on this ground alone. The 
Mayor, etc., St. John v. Brown et al. 

100 

2. — Pleading — Amendment — Costs.] 
In a suit for the foreclosure of a 
mortgage, the mortgage was particu- 
larly set out in the bill, and tne land 
described as being in the Parish of 
H. (according to the mortgage) : the 
bill was taken pro confess©, and the 
plaintid, afterwards discovering that 
part of the land was in the Parish 
of N., obtained an ex parte order to 
amend the bill in the description of 
the situation of the land. The pro- 
perty was sold under the decree in 
February; the defendant knew of the 
advertisement, and was present at the 
sale; and in May he applied to set 
aside the proceedings for irregular- 
ity. Held, I. That the mortgage 
having been particularly set out in 
the bill, no amendment was neces- 



PRACTICE IN EQUITY— Con. 

sary. 2. That, if the amendment was 
necessary, the defendant had not 
been prejudiced by it. 3. That if an 
amendment made ex parte was ir- 
regular, the defendant should have 
applied before the sale to set aside 
the order, and had waived the objec- 
tion by his delay. 

The appellant in this case having 
applied for costs, the application was 
refused, there being no misconduct 
shewn on the part of the respondent. 
Wiggins V. Hendricks. 152 

PROBATE COURT— When proc- 
tor a competent witness.] It is not 
a valid objection to a witness in the 
Probate Court that he appeared as 
proctor for another person interested 
in the estate. In re Stockton, Ex 
parte Roach 142 

— Deed under a sale by license 
of. 175 

§ee Deed. 2. 

PROMISSORY NOTE— Entry in 
deceased Notary's book — Residence 
of party — Presumption.] Where the 
indorser of a note (the defendant) 
and several of his brothers lived 
with their mother, and the proof of 
service of notice of dishonor was an 
entry in a book by a deceased clerk 
of a Notary, whose business it was to 
serve notices of dishonor and to 
make entries thereof in a book, and 
who had been directed to serve the 
notice at the residence of the de- 
fendant — *• served on brother at resi- 
cnce." Held, in the absence of evi- 
dence, that any brother of the de- 
fendant had any other residence than 
at their mother's house, that it was a 
fair presumption that the notice had 
been served there, and that the 
Judge was warranted in leaving it to 
the jury to find whether it had been 
duly served. Canby v. Wright. 191 

QUO WARRANTO — Application 
for — Withholding facts.] Where a 
party applying for a Quo Warranto 
improperly withheld material facts, 
which ought to have been stated in 
his affidavit, the rule was discharged 
with costs. Ex parte Gilbert and 
another. 231 



RAILWAY COMPANY — Author- 
ity to cut down ihc level o the street 
— Plaintiff's acciuiesccncc. The Act 
3J Vic, c. J9, incorporating tlit 
'■ Carleton Branch Railway Coni- 
pany " authorized them to locate and 
construct a railroad Irotn deeii water 
in Carleton to the E. & N. A. Rail- 
way investing them with all the 
powers and privileges necessary for 
the purpose; among others the right 
to purchase, lake and hold as much 
land as might be necessary for the 
location and construction of the rail- 
way, provided that, in all cases they 
should pay for the land, etc, taken 
and used. The i3th section of the 
Act aulhorires the Company ro run 
their hnc of railway through and 
upon any of the streets, wharves, 
places or squares, as also through 
all ttnleased lands belonging to the 
City of St. John. In making Ihc rail- 
way, a contractor, under ihc Com- 
pany, cut down a street in Carleton, 
on which the plainliff's house front- 
ed, to a depth o about twelve feet. 
rendering the approach to his house 
difficult, and materially injuring the 
value of his property. The plaintiff 
had been employed as a laborer hy 
the contractor, and worked on a part 
of the street so cut down. Held, ist. 
That the I2th section of the Act 
gave the Company no authority to 
cut down or alter the level of the 
street, and. Thai liie plaintiff, by 
having worked was not 

estopped fri.;,. ^ ,.n action 

for the iiijiii> Lu hi.. ir.u;,Lity, the 
work having been done by the de- 
fendants under a claim of right, and 
not in consequence of any consent or 
authority given by the plaintiff. 
Wood v. The Carleton Branch 
Railway Company. 244 

RAILWAY ACT— Whether ultra 
vires, y>o 

See British North America Act, 
1867. 

RAILWAY SHARES — Right of 
Company to sue for assessments 
on. 42 

See Joint Stock Company. 

RAILWAY TRAIN— Negligence in 



RECTOR— Induction-Necessity for 
— 3-J Vic, c 6— Election of Church 
Wardens and Vestrymen.] When a 
priest of the Church of England in 
holy orders has been nominated 
under the Act 32 Vic, c 6, to fill 
the office of Rector of a Parish, 
and has been duly presented to 
the Bishop, and instituted, and 
a mandate has been issued to in- 
duct him. and he has actually en- 
ered on the duties of Rector of such 
! Parish, he is the legal Rector, 
1 though he may not have been in- 
I ducted, and is entitled by law lo 
' preside at the meetiin; ior ilcclioii of 
i Church Wardens and Vestrymen. 
I Ex parte Chandler. 354 

REMEDY AT LAW— Effect of, on 
jurisdiction of Equity. 127 

Sec Equity. I. 
REPLEVIN— Goods not replevied 
Dedlaralion — Evidence — Dam- 
ages. ] A declaration in replevin 
charged defendant with taking and 
detaining 500 pieces of deals, 20 
futtocks, and 20 ship knees on the 
first September, 1867. Plea— as to 
all, except 314 pieces of the deals. 
non cepit. and as lo them, property 
in defendant. Under the writ of re- 
plevin the sheriff took a railway car 
load of deals, containing 314 pieces. 
The plaintiff claimed 84 pieces as 
having been taken from hitn by the 
defendant, but only gave evidence of 
18 pieces in the load, as being hi:3 
property. No futtocks or knees were 
found or replevied, hey having been 
taken by the defendant in i86s. It 
was doubtful, under he evidence, 
whether the sheriff had delivered to 
the plaintiff the 84 pieces of deals or 
only 18 pieces, and also what had 
become of the remainder of the load. 
Verdict for the plaintiff for the value 
of the futtocks and knees, and for 
the defendant on the plea of property, 
for the value of the load of deals. 
Held, ist. That the futtocks and 
knees not having been replevied, 
ought not to have been included in 
the declaration, and that the plaintiff 
could not recover them. and. That 
the defendant had a right to shew at 
the trial that the futtocks had 
not been replevied. 3rd. That the 
defendant was only entitled to dam- 
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REPL E V I N— Cu«((H Mfd. 
ages for the value of the deals re- 
plevied and delivered by the sheriff 
to the plaimifF, and not for the whole 
load, and that it should have been left 
to the jury to determine what portion 
of them was so delivered. Steevcs 
V Wilson. 185 

REPLEVIN BOND— Staying pro- 
ceedings — Power of Judge — Dam- 
ages,] The provision in the Act 4 
Wm. 4, c, 38. authorizing the Court 
to give relief in actions on Replevin 
Bonds, having been omitted from the 
Act 13 Vic, e. 53. which repealed the 
former Act, a Judge has no power, 
except under special circumslanccs. 
to stay proceedings in such an action, 
where it is brought for the breach ol 
the condition of the bond to prose- 
cute the replevin suit without delay, 
and the plaintiffs proceedings are 
regular. The Court will not en- 
quire whether the defendant in the 
replevin suit has, or 'has not sustained 
damage by the breach of the bond. 
Betts, Assignee, etc., v. McGowan, 
et al. 1S5 

RECISSION OF CONTRACT. 203 

See Contract. 2. 
RULE NISI— Power of Court to 
remodel — Practice.] Where a rule 
nisi has been granted to enter a non- 
suit pursuant to leave reserved at the 
trial, the Court may remodel the rule 
and order a new trial on payment of 
costs by the plaintiff. Doe dem. 
Bryson v. Fleet. 343 

SALE— Of land. i95 

See Frauds, Statute of. 
— Vesting of property, sufficient deli- 
very. 203 

See Contract. 2. 
SAINT JOHN WATER COM- 
PANY— Restraining by injunction 
until fulfilment of covenants. 127 

See Equity. 1. 
SESSIONS— Obligation o( to con- 
firm Parish elections. 321 

See Parish Officers. 
SET OFF— Setting off a check or 
any chose in action. 36 

See Check. 
— Where agreement to take goods 
and work as payment must be 
proved. 99 

See County Court. 2. 



SHIPPING LAW— Master of vessel 
— Negligence of master — Liability of 
rcRistcred owner.] The registered 
owner ol a vessel is not liable for 
goods lost by the fraud or negligence 
of the master during a voyage, unless 
the master is employed by, or acting 
for him. Therefore, where defen- 
dant made advances to A., to enable 
him to build a vessel, and took the 
registry in his own name to secure 
his debt; but the vessel was sailed by 
A., and the defendant had no in- 
terest in her earnings, and did not 
employ the master. Held, That he 
was not liable for goods lost through 
the negligence of the master. New- 
bury V. Young. 148 
2. — Certificate of registry — Refusal to 
deliver up.] A person who had been 
part owner of a ship, and as such had 
possession of the certificate of regis- 
try, and who refuses to deliver it up 
to a purchaser of the ship at sheriff's 
sale, is not liable to the j)enatty im- 
posed by the soth section of " The 
Merchant Shipping Act, 1854." such 
certificate not being required by the 
purchaser for the "lawful naviga- 
tion " of the ship: but to enable him 
to perfect his title, by having the 
change of ownership indorsed upon 
'by delivering it up, and obtain- 
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Regina v, McAvity, In 
Canhy. 193 

SPECIFIC PERFORM A N C E — 
Bill filed for. 127 

See Equity. I. 
STATUTES — Construction of — 
Where remedy given by, must be 
strictly adopted. 4^ 

See Joint Slock Company. 
STAYING PROCEED I N GS — 
Right of Judge of County Court to 
do so. 242 

See County Court. 3. 
— Power of staying on replevin 
bond. 155 

See Replevin Bond. 
STOCK— Whether assessment to be 
made on par value or market 
value. 265 

See Assessment. 5- 



—Right to sue 

Sale of before action. 
See Joint Stock Company. 
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TRESPASS — False imprisonment — 
Information — Omission of Christian 
name — Subsequent insertion.] An 
information was sworn before the de- 
fendant, a Justice of the Peace, of the 
commission of an alleged offence by 
— Garrison, (the Christian name be- 
ing omitted); the defendant after- 
wards filled in the plaintiff's Chris- 
tian name, and issued a warrant 
against him, on which he was arrest- 
ed. Held, that the warrant was void, 
and the defendant liable in trespass. 
Garrison v. Harding. i66 

2. — Killing cattle — Railway train — 
Negligence — Evidence.] In this 
case, which was for running over and 
killing on the track of the defendants* 
railway, the evidence of negligence 
relied on, was, that at the time the 
cattle were killed, the train was being 
run with the engine behind, which 
was alleged to be less safe than 
running in the ordinary way, with the 
engine at the head of the train; it 
appeared, however, that the train 
was not a long one, and that a man 
was stationed on the front car to 
look out for obstructions on the 
road, and to signal the engine driver; 
that the train was going round a 
curve at the time, at a slow rate of 
speed; that every precaution was 
taken to prevent accidents; and that 
the train was stopped as soon as it 
could have been if the engine had 
been in front. Held, there was not 
sufficient evidence of negligence to 
leave to the jury. Falconer v. The 
E. & N. A. R. Company for exten- 
sion westward. I79 

3. — Tenant — Action by — Lease, pro- 
duction necessary.] In an action of 
trespass for cutting down a mill-dam, 
the plaintiff relied on and gave evi- 
dence of possession only. On cross- 
examination he admitted that he held 
the property under a written lease 
from G., and stated that he was 
bound by the lease to keep the 
premises in repair. Held, that the 
plaintiff was bound to produce the 
lease to enable the Judge properly to 
direct the jury as to the effect of it, 
and as to the amount of damages, 
which the plaintiff, as tenant, would 
be entitled to recover. Betts v. 
Venning, et al. 269 



TRESPASS— Cow«»Mfrf. 

4. — Boom Company.] The South 
Bay Boom Company by Act were 
authorized to erect piers and a boom 
between certain points on the River 
St. John, for the purpose of securing 
timber and lumber. Held, that the 
Company is not liable in trespass 
where rafts are fastened to trees on 
the shore of land within the limits of 
the boom, unless the act was done by 
the Company or their servants, or 
with their knowledge and consent; 
or, if done by other persons, unless 
the Company has adopted the Act. 
The mere fact that the Company is 
entitled to boomage on all lumber 
coming within the boom does not 
raise any presumption that the lum- 
ber was fastened in a particular place 
by their direction; nor is the receipt 
of boomage an adoption of the act 
of the owners of lumber in fastening 
it to the land of a riparian pro- 
prietor. Dever v. The South Bay 
Boom Company. 109 

— Sufficiency of possession adverse 
to the Crown in an action of. 

200 
See Crown Grant. 2. 

— Where title to land is in question 
in an action of 346 

See Justice of the Peace. 5. 

ULTRA VIRES— Powers of Local 
Legislature to pass Railway Acts. 

300 
See British North America Act, 
1867. 

— Constitutionality of School Act. 

273 
See Common Schools Act, 1871. 4. 

VENDOR AND PURCHASER, 

195 
See Frauds, Statute of. 

VIEW — ^Jury of, in an action of 
ejectment for dower. 170, 338 

See Dower, i and 2. 

WHARF — Lease of. 329 

See Easement. 

— WITNESS — Examination of un- 
der a commission.] A witness may 
be asked in his examination under 
a commission to state the contents 
of a paper, without the paper being 
produced; but the answer will not 
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WITNESS— Cowf/wMf^, 

be available on the trial unless the 
loss of the original is shown, or a 
notice to produce has been given, 
and it thereby becomes admissible 
as secondary evidence. McKay et 
al. V. The Commercial Bank of New 
Brunswick. i 

2. — Waving irregularity in examin- 
ing a Commission.] Though a com- 
mission addressed to four commis- 
sioners, or any two of them, at 
Liverpool. Egland, may be irregu- 
lar because of its not appearing to 
be for the examination of witnesses 
out of the Province, the irregularity 
is waived by the party seeking to 
take advantage of it, having attended 
before the commissioners and cross- 
examined the witness, without mak- 
ing an objection. McKay v. The 



WITNESS— Oow^mt/rd. 

Commercial Bank of New Bruns- 
wick. I 

3. — Secondary evidence. — Examina- 
tion of defendant — Recalling.] If 
the plaintiff calls and examines the 
defendant as a witness, he is not, 
when afterwards examined as a wit- 
ness in his own case, to be treated 
as a recalled witness; but his coun- 
sel has a right to examine him. and 
to prove his defence as fully as if 
the defendant had not been previ- 
ously called as a witness by the 
plaintiff. Betts v. Venning et al. 267 

— When proctor a competent wit- 
ness. 142 
See Probate Court. 

— Where may he recalled is discre- 
tionary with Judge. 99 
See County Court. 2. 
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